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PREFACE 

The Supreme Court of the United States, on July 25, 1974, ruled against busmg schoolchfl- 
dren between city and suburbat school districts. In the 5-4 (or, as some lawyers see it, the 4-1- 
4) decision ^ Milliken v. Bradley^ the Court held that the pl^tiffs m the *T)etroit" case had 
hot established sufficient gi;ounds of discriniination or segregation based on State action to war- 
rant the Imposition of a proposed metropolitan desegregation. plan. In doing so, it overturned 
th^ opiriion of the Federal district court, which had. agreed with plaintiffs, and the appeals court 
opiniqA upholding the lower court. . . 

This was the first major setback on a desegregation case before the Supreme Court since 
before its historic ruling in the 1954 case of Brown v. Board of Education of Topeka. The first 
reaction of civil rights lawyers was predictable, the Court was restricting, retreating from, or 
abandoning its leadership role in desegregating the Nation s schools. Others saw it not so much 
as the Idss of a victory already won as an opportunity not realized. "Many who oppose 
desegregation, saw it a^ a victory. 

Some civil rights lawyers thought that Mr. Justice Potter Stewart, in his xonciurring 
opinion, had left the door ajar to future metropolitan desegregation. To them, he seemed to say 
that, while he agreed with the majority .m the Detroit case, he (and perhaps the Court) might 
find otlierwise in different factual situations in other communities. 

The U.S. Commission on Civif Rights, which is committed to the constitutional right of 
American schoojchildren to receive unse^regated and nondiscrimmatory education, recognized 
the need for further, clarity on the basic issues involved m Milliken v, Bradley. TKe Commission 
invited a group of scholars and authorities, from a variety of related disciplines, to develop 
papers and attend a conference to discuss thent - \ 

Papers were prepare^! in sk aread. legal ^nplication3, political science perspectivt^s, educa- 
tio^kl implications, housing implications, economic implications, and implications for desegr^gu 
tion centers. Other scholars and authorities were asked to comment on each of the papers. 

On Saturday, November 9, 1974, they came together at thfe Commission-sponsored con- 
ference, "Milliken v. Bradl^. The Implications for Metfopo^tan Desegregation." This con- 
ference report is divided mto 3ix m^or sections, one for each of the subjects covered. Each sec^ 
tion contains the pertinent paper, prepared and circulated in advance, foUpwed by the portion of 
the transcript dealing with the subject matter, including the author^a summary, the remarks of 
the reactorsi and an interchange among them and the CommissionerSt 

The^^views stated in the papers and m the commentaries do not necessarily reflect the posi 
tion or the ^licy of the U.S. Commission on Civil Rights. There was not agreement on all 
points among the participants. What follows is published to help clarify the issues Involved in 
the Supreme Court'^ ruling in Millikeft v. Bradley. * 



These conference proceedings were prepared by Frederick B. Routh, Director, and Everett 
A/Waldo, Assistant Director, of the Special Projects Unit, Office of the Staff Director, and 
Carol-Lee Hurley, Office of Information and Publications, U.S. Commission on Civil Rights, 
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MILLIKEN V. BRADLEY: 
THE IMPLICATIONS FOR 
METROPOLITAN DESEGREGATION 



Conference Before the United States 
Commission on Civil Rights 
November 9, 1974 

CHAIRMAN FLEMMING. Will the meeting come to order, please? First, on behalf of the 
Commission, I am happy to wlebome aU who , are participating in this meeting today. ^ 

The purpose of the meeting is clear. We all recognize the importance of the decision of the 
Supreme Court in Milliken v. Bradley. The Commission felt that it could be assisted in a sig- 
niHcani way in evaluating the implications of this decision if it invited some outstanding e^pertb 
in the area to prepare papers and to be with us and discuss those papers briefly. Thin we will 
participate in a discussion of the papers with reactors who have been invited/to participate in 
the program. 

We are going to proceed in an informal way. At the same time, we are going to keep in 
mind time limitations. For the beneHt of all here, each presenter has been asked to summarize 
hib or her paper in 10 mjnutes. Each reactor has been asked to confine his or her reactions to 7 
minutes. 

I think most of the persons here know that it is the intent of the- Commission, at some 
point in the future, to draw up a report based on Milliken v. Bradley and to make recommenda- 
tions to the President and* to the Congress. It is possible that, prior to drawing up such a report, 
the Commission will hold a public hearipg on some of the issues that will be identiHed for us 
today. I don*t think that it is necessary to make use of any furtl^er time in terms, of preliminary 
remarks. - ' . 

I don't think that it is necessary to introduce the members of the Commission* You see 
their nanies that appear. Many of you Icnow the members of the Comtpission. 

_I think that it is logical for us to start with a discussion of the legal implications of Milliken 
V. Bradley. We are certainly indebted to Norman Amaker, professor of law at Rutgers Univer- 
sity for the paper which he has developed. 




LEGAL IMPLICATIONS 




7 V » 

Milliken v. Bradley: 
The Meaning: of the Constitution 
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I. -Overview 

With Milliken v. Bradley^ decided by the 
UnitedT* States Supreme Court Jjjly 25, 1974, 

• the Court has apparently come full cirqle in 
its consideration and decision^ public school 
(Jesegregation cases begun 20 years ago with 
Bnmt.y. Board of Education ofTopeka.* If 
* Brown was, as it lias properly been called, a 
watershed, Milken Inay well mark the 

. watfer^s edge. At least a slim majority of the 
Court has signaled its unwillingness— with 
solttg limited exceptions which I discuss 
later— to test the water beyond the shores of 
political-geographical subdivisions of a State 
that mark the boundaries between the white 
suburbs^and black cities of the Nation.^ 

In holding that, as general matter, approval 
of so-called ^Metropolitan" school desegrega- 
tion plans that include suburban school dis- 
tricts adjacent to or nearby inner-city school 
districts are beyond the remedial powers of 
Federal district courts except in restricted 
circumstances, the Court may well have been 
acting on its perception, circa 1974, of the 
tolerable limits of judicial intermeddling with 
life patterns evolved during the, past^ few 
decades which serve, for the most part, tp in- 

, , sulate white suburban communities from the 
country^ black population and its social de- 

»418US.717a974). ^ 
«347 US, 483 (1954). 

'StmUmenU from the dUsentinf opinion of Mr. Justice Manhtll 
ire viYid in their detcription of^t conse<iuences of this 
phenomenon for our public schools: "sn expsndinf core of vir- 
tually tli-NefTo schools im mediately surrounded by t recedinf 
btnd of All-white Mhools.** 94 S.Ct. 3147* "a crowing core of 
Kecro schools surrounded by a recedinf ring of white schooU^ 94 
SwCt. 3153. Compart Unfusfe in the brief filed on behalf of the 
black parents who initiated auit in the dlstnct court, "the walling- 
off of blscks in a state^imposed core of overwhelmingly black 
schools s«psrated f^rom a ring of overwhelmingly whit^ 
, schools***.- (Brief for ReapondenUt Bratjley et at. Noa, 73-434-73- 
486, Oct. Term 1978. p. 9), 
% 
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mands. That th^Court's portion might be so 
read may have prompted Justice Stewart, 

■• whose "swing vote" was crucial in forming 

. the five-man majority, in separately explain- 
iqgJsg^ews to reply to what lie charac- 
terized as '^some of the extravagant language 
of the dissenting opinions***."^ 

But, presumably, the CJourt was acting on 
its view of what the Constitution requires 
(and what . it does not). In past school 
desegregation cases, the Court has stated 
forthrightly that the governing constitutional 

• principles announced in BroHm cannot "yield 
simply because of disagreement with them.*** 
Thus, though preservation of what many 
consider as the appropriate social configura- 
tion of .American society is certainly one 

, result of Milliken, the Court was acting in its 
role as the final arbiter in constitutional, deci- 
sionmaking; so ihe central question of the 
meaning of Milliken must be addressed in * 
these terms. Since it purports to be a legally 
supportable exposition of constitutional doc- 
• Wnq, perspective on this latest (and j)erhaps 
last) pronouncement of n^jor significance 
from the Supreme CJourt on this subject can 
only be achieved if it is assessed from that 
standpoint. 

To appreciate the significance of Milliken- 
one must go back* farther than Brown v. 
Board of Education (Brown I). However, the 
opinion of the Chief Justice writing for the 
Court in the ^ case (after reviewing 
preliminarily some of the facts and the 
procedural posture of the case) begins as does 
practically all exposition of doctrine in this 
.area, with Brown J (Part II of the opinion) 

< 

<94 Sup.Ct. 3131, 

* Brown v. Board of Bfhucation, 349 VS. 300 (1966). Cooper v. 
" i4art>n, 358 U.a 1 (1968). 
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and significantly, quotes Browns language to 
the effect that: 

' [I]n the field of public education the doctrine* 
of "separate but equal" has no place. Separate^ 
educational facilities are inherently unequal. 
347-U.S.rat 495, 74 S. Ct, at 692. r- ' 

He then states, "[t]his has been reaffirmed 
time and again as the meaning of the Con- 
stitution and the controlling, rule of law."* 
Thus/ purporting to reaffinn this language 
fronri Brown as "the meaning, of the Constitu- 
tion and the cojitrolling rule of law," he de- 
cides with the Court's majority that the Con- 
stitution does not mean that school 
desegregation measiu*es can be made effec> 
tive (absent some limited special circiim- 
stances) beyond a school district's boundaries 
as set by a State; **the controlling rule of law" 
I>ermits separate educational facilities that . 
may well be unequal to exist side by side in ^ 
city and its surrounding suburbs. Clearly 
then, the overriding legal question posed ^ 
Milliken is whether what the Court has done 
(or not done) can be squared with what "it h^ 
said. 

Ever since Brotvn v. Board of Education 
{Brovm 11),'^ courts considering the problem 
of school desegregation* have addressed it in 
terms of what remedial steps were necessary 
in a given situation to comply with the 
governing rule of law announced in Brotvn I. 
Aivd in that mold the Milliken decision was 
cast; so, on the face of it, the disagreement 
between iYi^ majority and the dissenters goes 
to the matter of remedy. Justice Stewart in 
his concurrence makes this explicit: 

In the present posture of the case, therefore, 
the Court does not deal with question^f sub- 
stantive constitutional law. The basic issue^ • 
now before the Court concerns, rather, the ap* 
. propriate exercise of federal equity 
jurisdiction.* 

Ostensibly, the Justices, in the majority and 
the dissent, sem to be talking about remedy 
(with the possible exception of Mr. Justice 

•94 Sup.Ct. 8123. 
'349 U^. 294 (1955). 
•94 SXt.3131. 

•Tht nghU tt. iMue in this cast are too fundamenUl to be 
^Abridged on grounds aa aupcrficial as those relied on by the 

majority today. We deal here with the npAr of all of our children, 

whatever their race, to an equal atari in life and to an equal op- 
-pQrtunity to reach their full potential aa citiMnn.'' 94'S.Ct. 3146 n. 

(emphasia added). 



Marshall).* But I have said that to understand 
Milliken one needs to go much "Arther back 
than both Brown decisions because what 
clearly emerges from a close reading of the 
case is that the quarrel between the Court's 
majority an^ minority, despite Mr* Justice 
StewW,, despite the uniform assumption 
made since Brawn II, is not over the question 
of remedy at all but really exposes a ftmda* 
mental difference in the view taken of the na- 
ture of the constitutional right of the present- 
day yblack descendants of slaves who attend 
the Nation's public schools. How one views 
the necessary remedy depends— and it is 
graphically illustrated in this case— on .how 
one views the nature of the right said by MiU 
liken to be **the meaning of the Constitution 
and the controlling rule of law." It's ap- 
propriate then, before .undertaldng detailed 
examination of several subquestions raised by 
the decision, chief among them the question 
of whether the Court has jettisoned or ad- 
hered to the "practical flexibility" standard of 
Braum 11,^^ to address what I conceive as the 
main area of disagreement; i.e„ a perception 
of the nature of the constitutional right in- 
volved. 

II. The Nature of the Right 

Before the adoptio;i of the^ Reconstruction 
amendments'* it was, of course, unthinkable 
to suggest that there were any rights that 
American, blacks could insist upon under the 
Constitution. As is well known, blacks were 
slaves, a species of property and, as such, 
were not a part of the 'Teople of the United 
%tates" who had any hand in framing the 
Constitution or strueturing government under 
it. As the Dred Scott decision" with its 
devastatingly accurate reading of history 
makes clear, blacks derived no benefit from 
the Constitution; since not considered as part 
of 'the people of the United States," they 
were not dUzens and, therefore, neither the 
national government, any of its uitizerts, nor 
any of the State governments owed any duty 



'*349 U^. at SOO: *TraditionaUy, equity haa be^n characterize by 

a practical flexibility in ahaping Ita remediea."* 

*''U^. ConatituUon, AmendmenU XIII (1865), XIV (1868), XV 

(1870). 

»«S«e Preamble t« X^Z. Conatitution. 

"Sro/< V. Sandford, 60 (19 How.) 893 (185U 
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to accord them any of the rights and 
privUeges normally associated with citizen- 
ship. Of iijimediate Importance to our con- 
sideration, this meant that, as a practical 
matter, none of the States of the Union prior 
to the Reconstruction amendments could have 
been required under the Constitution to af- 
ford access of black children to what limited 
provisions had been made for public education 
at that time. 

Of course, before blacks could become 
citizens' they first had to cease being slaves. 
That ^as the principal work of tljfe 13th 
amendment which, for some, was alone suffi- 
cient to change the status of blacks and make 
then citizens in every i:egard vrith all the at- 
tendant rights and privileges. However, the 
matter became academic after adoption of the 
14th amendment, whose first section was 
quite clearly designed, with its definition for 
the first time in the Constitution of what 
United States citizenship meant, to include all 
those, who had been formerly slaves and their 
descendants. Withdiit dispute, this has been 
the consistent reading of the meaning of the 
oi>ening >yord8 of that amendment** Pausing 
here then, without considering any of the ad* 
ditional language of the amendment, it is clear 
that to the extent that blacks were now 
recognized as "citizens" uhder the Constitu- 
tion that<r recognition implied, in an absolute 
sense, the right to be accorded the full range 
of treatnjent normally given to such persons. 
Since one of the inescapable facets of citizen* 
ship rights is the opportunity for access to 
whatever publi.c services are provided by 
government on whatever terms they are pro- 
vided, then black people surely, at least. as a 
matter of constitutionaf doctrine, were enti- 
tled to these advantages. 

But beyond the grant of United States 
citizenship, the 14th amendment also decreed 
that thereafter black people were to' be con- 
sidered citizens of the Qtate in which they 
happened to reside.** Similarly then, to the 
extent that the States create and define for 
all their citizens certain rights and privileges 

(and concomitantly cast upon them certain 
— ^— — ✓ 

'^''AU pcnona bom or natuntUttd in tht United SUtei, tnd tub- 
Jtct to the Jurisdiction thereof, are ciUxen^ of the United' SUtei 
and of the SUUe wherein they reside." 
^S4€ noU U Mpm* 



necessary burdens) then surely blacks, now 
citizens of the States, had to be^ included. 
Again, what this meant in practical terms as 
it relates to the problem exposed in Milliken 
is that^tate systems for educating children 
at public expense, to the extent that they ex- 
isted or were being formed, were to be made 
available to blacks not as a matter of^gift but, 
because they were, now citizens, as a matter 
of right. 

But, of course, the 14th amendment went 
evenx further. The equal protection clause of 
the amendment forbids the ^ijbates from deny- 
ing "to any person within its jurisdiction the 
e(jual protection of the laws." As that clause 
was consistently interpreted by the Supreme 
Cou^:t in the' period from the adoption of the 
amendment to Plessy v. Fergwon,^^ its pur- 
pose went beyond the grant of citizen- 
ship—which ought to have been enough— to a 
requirement that States must in all areas of 
their interaction qua states with their citizens 
treat black citizens the same as whita citizens 
were treated.*'^ Of significance to. an un- 
derstanding of, the dabate in Milliken, is the 

* observation that the equal- protection clause 
speaks to the States, not tHeir subdivisions 
whether county, parish, city, town, or 
village.** 

If then the nature of the constitutional 
right of black dtizens* is not to be treated 
unequally with respect to whatever public 
t benefits a given State bestows on all its 
citizens, then application of this principle to 
public schools operated by the States is clear; 
black students should have the same opportu- 
nity as wlJte students (and all others) to 

* receive whatever benefits may thought to be 
flowing from an educational systom conducted 
at the State's expense and managed by per- 
sons employied by or operating under State 
authority. Put another way,*the nature of the 

'^•103 U.S* 637 '(1896). 

*^Tht Slaughter Houu Catet 83 US. (16 W«U) ^'(1873); 
Strxxuder v. Weti Vtrgxma, 100 U.S. S(» (1880); Ex Parte Vtr- 
trintQ, 100 U.a 339 (1880); Neal v. Delav}ar^ 103 386 (1881); 
, Civil Riokit CajU, 109. U.S. 3 (1883). 

"Continued emphatis of thU point occurs in the 4isaent filed b> 

* Mr Jiuticf mite: '••••tho SUU of MJchifan, the entity At which 
the Fourteenth Amendment it directed***** 94 S.Ct at 3136; 
*'***it is the State that must respond to> the eommand of the 
Fourteenth Amendment** /rf . at 3139, ''No *atate^ mmy deny an in* 
dividual ths^equsl protection of the laws" Id. at 3140, ^IThe obliga- 
tion to rectify tht unlawful condition nevertheless rests on tht 
sUU"/d.it3141. 



constitutional right goes beyond -and this im- 
plicates the question of remedy— the mere 

->gpnnission of attendance at schools but 
requires State effort to assure "equal protec- 
tion of the laws", meaning surely that what* 
ever benefits are derived from the State's 
system of laws as it relates to public educa- 
tion must be made available to all upon whom 
the State can exert its power and from whom 
it can require obedience. In this view, to use 
the phrase from Swann^^ that constantly 
recurs throughout the opinions, *'th& condition 
that offends the Constitution"*'* is a|iy condi- 
tion for which the State is respon^ble that 
prevents according black^pubXc schoolchildren 
throughout the State who are its citizens 

. whatever^ positive educational advantages the 
State is in a position to bestow. This would 
seem to include the entire range of matters 
nonnally thought derivable from a^ess to 
public education* ^ 

Thus it can be seen that a basic point of 
differefice between those in the majority and 
those in the dissent in Milliken is the percep* 
tion of the constitutional right and from that 
quite naturally enough, there is a differing 
appreciation of. when the right is violated and 
what is needed to remedy such violation. This 
is quite clear from the Chief Justice's state- 
ment in the majority opinion that, "[t]he con- 
stitutional right of the Negro respondents 
residing in ^Detroit is to attend a unitary 
school system in th^t district"*' even though 
the 14th amendment refers only to the State. 
The question quite naturally arises whether , 
this judgment as to the nature of the right in- 
volved is consistent with what, he earlier 
describes quoting Brown I ("Separate educa^jr 
tional facilities are inherently unequal") as 
"the meaning of the Constitution and the con- 
trolliJlg rule of law." It is difficult to know 
' how the Courtis majority can purport to ad- 
here to this statement from Brown if the na- 
ture of the right is only as described by the 
Chief Justice. If the nature of the right is ^ 
only to prevent racially biased school assign- 
ments in the city of Detroit, then it would ap- 
,pear to be a refutation of the historical con- 

••5«wnn V. CharhfU^Mecklenburg Board of Education, AQ2 US. 
1 (IWl). 

"94,S.Ct.3128. 



cerns, highlighted, above, from which the con 
. gtitutional amendment flowed.. Naturally 
enough, however, if that is the nature of the 
ti?Ht, ,then a more restricted view of "the 
. in|[airy necessary to iJetennine when the 
right has been violated and to conclude what 
^ remedy is needed is justified. Given the histo- 
; ry^ the questions of what is the^ right and 
what is the. remedy for its violation are inex 
^trieably interwoven.*' Certainly in Millikenr 
wiifre one comes out On the question of an in- 
fe^qistrict remedy affords a complete state- 
merit of ^on^'s view of what black children are * . 
entitled^to under the Constitution, 

III. The Course of Remedy 

Indeed, what the Court has done in ^^he 
cases since Brown I and prior to Milliken has 
been constantly to define and redefine the ri5a- 
ture of the constitutional right of black chil- 
dren to. public education during the course of 
the now Imposing number of presumptively f 
remedial decfsions in which varying factual 
patterns called- forth a definition. This exer- 
A;ise was undertaken, to be sure, to decide 
concrete cases, and to resolve the conflicting 
claims of parties— black children and their 
parents, on the one hand as to theiy rights and 
school authorities on the othqr as to their im- 
munities—under Broivn, but it also wa?un- 
dertaken against the backdrop of increasing 
national concern oven^wh^— if any— limits 
the Court .would eventuSfi^ impose on the 
Brou^ doctrine^ * ^ ' ^ 

BrowUy of course, was a precise application 
of the 14th arnendment, clearly n\andated in 
the context of the cases under« consideration.'^ 
'The Court's descrit)tion in Milliken of the 
meaning of Brown is consistent with whaj;, 
I've describcid as the nature of the constitu- ^ 

'^JutUct Marshall in diuent rtvealt the ettential reUCi^neu of 
the right-remedy quetUon. "***the Court confutes the inquiry 
required to determine whether there hM been a cubttanUvi^ con 
ttitutional violation with thtt necetaary to formulate an^ ap- 
propriate remedy once a conitttutlonal violttton has> been ahown. 
While a finding of state action ii, of course, a prerequiaite to find 
inji a.vioUtlon, we have never held that after unconstitutional^ 
state action haa been shown, the Diitiict Court at the remedial 
stage must engage in a second inquiry to determine whether ad 
ditional atate action exiata to JuatiiV a particular remedy.'*4 94 
S.Ct dl54n. Of courae, th^ comment alao throwa in bold relief th§ 
nature df the diugreement between the Court and the dissenters. 

''See Amaker. ''I^ublic School DesegregiUon: Legal Perapec- . 
tlves", Georgia SUtei Bar Journal VoL t No. L p, 102 (.Aug. 
1970); Negro Histoiy Bulletin! VoL 33^ No. 7, p. 174 (Nov. Ip70). 



tional right. But Brown was limited by its 
facts: it needed go no further than it did to 

^reach its result dealbg as it was' with school 
systems that historically had maintained 
sphool systems that unmistakenly violated the 
14th amendment; ^'the condition that offends 
the Constitution", was clear in those cases. 

It Was then ^ a relatively simple step 
beginning with Brown II to launch the case- 
by-case development seen in the past two 
^ decades: J'ederal district court consideration 
to determine initially whether a case^was 

."like" the Brown / cases;* i.e., whether there 
was so-called de jure segregation;^* if so> a 
factfinding process at that level to determine 
how to remedy the situation and where sig- 
niHcant questions were raised in the litiga- 
tion, appeal to the courts of appeals and 
-finally to the Supreme Court - which, in 
passing on the question. of remedy raised in 
the case, revealed increasingly more about the 
nature of the constitutional right involved. 
Thus, for example, the Court declared that 

. black children initially assigned to school on a 
racial basis could not be required to transfer 
from a school where their race was in a 
minority to a school where their race con- 
stituted the majority, that black children 
had' a right to attend nonraciall> segregated 
schools without having to resort to State ad- 
ministrative remedies,^' that there was a 
right to have the public schools Icept open in a 
given county so that desegregation could go 
forward if a State kept public schools open 
elsewhere,'' that there is a constitutional 
right to a racially desegregated public school 
faculty,^* that there is a right to haye that 
plan of desegregation adopted that will affir^ 
matively undo . the effects of prior 

'^Cuea found not to be 'like" Bre^rn; totalled de facto casea; 
havt not prompted plenary conaideratlon l^y tht Supreme Court; 
aee v. School CUy of Gary Indmna, 324 F^d 209 (7th 

Cir. 1963)»cert den. 3n U^. 924 (1964); Domu v. Board ofBdxi-^ 
nation of Kanaaa City,B36 F^d 9S8 (10th Cir. 1064). e«rt. den. 380 
\S&. 914 (1965); Dtal v. Cinanmti Board of Education, 369 F.2d 
^ (6th Cir. 1966); cert den. 339 U.S. 847 (1967). Of ^(Ne. 

^ whether a caae ii ''de jure" or *'d^ facto" i« itself a matter of 
daflnition, aee fCtU^M v. School- Dittrict No. i, Denver Colorado^ 
413 189 (1^73), ultimately a matter of dtflninfi the scop< of 
the eQuil protection <1aui^ mm it beira on tht right of Negro 
Mhoolchildren to pixhUc education. 

' .*»Coi# V. Board of Sducation, 373 U^. 683 (1963), 
^McStete v. Board o/Educatwn, 373 U.S. 668 (1963). 
**Gn/ftn V. prince Edward County Board of Education, 377 U^. 
218(1964). ' , ' . 

^'RoQen V. Paul 382 U.S. 198 (1966). 



discrimination;^- that desegregation pursuant- 
to such a plan must occur as soon as 
possible, andlthat such a plan may^include 
the use of schoolbu^s within reasonable 
limits of time and dislance.^' 

These tilings, up to Millikeriy the Court has 
told us are within th#<iltendment of Broum 
an4 constitute the "meaning of the Constitu- 
tion." r ' 

The issues that brought - Milliken v. 
, Bradley, a case ultimately found to be "like". 
ihjB^Brown I cases, to. the Court from this 
process of case-by-case definition of the na- 
ture of the constitutional right were fairly 
predictable. Eventually, the social movement 
of the Nation in the post-^Twn decades 
(much of it no doubt, caused by Brown) would 
pose for the Court yet another choice of com- 
. peting interests. Theoretically, choice of a so- 
called metropolitan plan of school desegrega- 
tion was a logical next step based on the 
historical analysis outlined above. 

The argument, ably^made by the dissented 
in Milliken,^ is straightforward enough, since 
the 14th amendment speaks to the States, not 
its subdivisions, since the Constitution recog- 
nizes the equal protection right of blacks but 
does not similarly recognize a State's right to 
ihiaintain political -geographical subdivisions, 
since these subdivisions are at most no more 
than a convenient administrative apparatus, 
and since in other contexts, specifically A.he 
reapportionment cases, the Court^ has 
required restructuring of a State's political 
subdivisions for equal prc^^ction purposes,^* 
it follows that school district boundaries may 
give way also if that is required to prevent 
State denial of equal educational opportunity 
to black children. 

Notwithstanding the strength of the argu- 
ment, a majority of the Court declined tp ac- 
cept it. In so domg, we are left with the 
majority's view of the .limits of Brown.v^ **the 
meaning of the Constitution.*' ^ 

**Otyf« V. County School Board of New Kent County. 391 U.S, 

430 (1968). ' 

^Alexandtr v. Holtne$ County Board of Educations 396 U.S. 19 

X1969). 

. I^^Swann v. Charlotte^Mecklenburg Board of Education^ 402 U.S. 
• 1*(1971). 
*«See94aCt3l24»n.l8. 

**S«e particuUrl> Mr. Justice White's diuent, 94 aCU at 3136 ff. 
^94 act. i3t43 (Mr. Justice Whtte); 94 S.C^ 3157-68 (Mr. JuiUce 
MtrshsD). / ■ 



IV. The Court's Opinion 

Th^t view is reflected throughout the 
Court's opinion. Note, for instance, how the ' 
Chief Justice poses the question presented at 
the opening of the opinion: 

We granted certiorari in these consolidated 
cases to determine whether a federal court 
may jmpose a multidistrict, areawide^remedy 
to a, - single district de jure segregatijn 
. problem absent any finding that the other in- 
cluded school districts have failed to operate 
unitary school systems within their districts, 
. absent' any claim or finding that the boundary 
' lines of any affected school district were " 
" established with the purpose of fostering ra- 
cial segregation in public schools, absent any 
finding that the included districts committed 
acts which effected segregation within the ^ 
other districts, and absent a meaningful op- 
portunity for the included neighboring school 
districts to present -evidence or be hesW on 
• the propriety of a multidistrict remedy or on 
. the question of constitutional violations" by 
those neighboring districts." 

This statement of the question for decision 
nowhere mentions the State of Michigan as 
does the question presented by counsel for 
the black parents (quoted in note 35 below) 
but rather emphasizes a concern with school 
district lines the State- has drawn. The initial 
inquiry for Chief Justice Burger then is not 
with Michigan's responsibility as a State for 
alleged denial of equal protectioi;i.to the plain- 
tiffs and their class, but rather with the cul- 
pability (or lack of it) of the outlying school 
districts. The problem is described not in 
terms of State responsibility but rather as '*a 
single district de jure segregation problem" 
thus confining- the inquiry to whether the 
other districts have done anything to account 
for the .problem in Detroit; if the State is to 
be held accountable in any way, it can only be 

if "the boundary lines of any affected school 
— * 

Sup.Ct 3116 (Court** footnote omitted). One uin*t help but 
be Impressed with the Chief JutUct't advoctcy tknli. A» every 
Uwyer knows, ho\¥ one frame* the quetUon(») \o be dccWed U 
critical to t^e dediion ultfmatel) made. See tt^ the alternate 
way counsel /or the black plalntiffa-.reipondenU in th^upreme 
Courts framed the quea^tlon. "May thc^tate of Michigan continue 
tht mUnuonal confinement of black children to an expanding core ^ 
of aute^lmpoaed black ichoola within a line, in a way no leta ef 
fectiv* than intentionally drawfnc a line around them, merely 
because petit^oncra aeek to Interpoae an existing achool district 
boundary aa tht lateat line of con lalnmentl**! Brief for Reipon- 
dtnu, Ronald G. Bradley a':!<-Noa. 73-434.73-436 Oct Term, 
1873, pp. 1-2). It la of couratt^trMiendoua aid to advocacy when 
tha advocate la a Juatice iltt atone^hitf Justice) of the Nation'a 
hlfheat court. . \.d ^ , 



district were established with the purpose of 
fostering racial segregation***" temphasis 
supplied) irrespective of whatever else the t 
State has done or failed to do. Such a con- 
tained view of where the inquiry ought to 
begin and end is understandable only in terms 
of a siniiterly "telescoped view of what the 
Constitution permits plaintiffs to <:ompl^n of; 
i.e., racially discriminatory conduct affecting 
their attendance in the Detroit school system 
rather than whether the State of Mchigan is 
affording them, as citizens, the same kind of • 
. educational opportunity it makes available to 
-i^hite citizen- schoolchildren.^; - 

Similarly expr^essive of ' the Court's 
restricted view or the nature Of the constitu- 
tional right is the? ^emphasis in. the majority 
opinion on the district court's apparent failure 
to irespect what is seen as the due process 
right of the suburban districts to notice and 
an opportunity to be heard on the question of 
the feasibility of a metropolitan plan. The^ 
opinion mentions, for example, the fact that 
the district court deferred a ruling oh a mo- 
tion, by parents of Detroit schoolchildren who 
had intervened as defendants, to join as addi- 
tional defendants school districts in the sur- 
rounding counties v^^til after it had ordered 
the defenjjant State officials (including. in ad- 
dition to the Governor and attorney general, 
the State boar/ of education and its superin- 
tendent): ' ' ^ 

to submit desegregation plans encompassing 
the three-county metropolitan area despite 
the fact that the school districts of these 
three counties, were not parties***and despite 
the fact that there nad been no claim that 
these outlying counUes encompassing some 85 
separate scliool districts had committed con* 
stitutional violations. 

aimilar divergence of viewa occurred lut term with reapect 
to a State'a-^'4f opposed to an Individual dittrict'a«-reapontibUity 
for financing public education. See San Antonio IndtptHdetii 
School Dittrict v. Rodrigutz, 4X1 1 (1973). Mr. Juatice 
DoufUa who akto.dluented in Rodnffntz makea etaentially the 
same- point in his dissent here aa in that case, le., that the caaet 
Uktn together mean that the Court, by not requ^nf the Statea 
as a part of their constitutional duty under the equal projection 
clause to do whatever the>%can to assure lhat public educational 
benaHta are, in fact, made available to aU children throughout the 
§tate on terms aa nearly equal as human ingenuity can rhake 
them, has itaelf defaulted in iu duty under the Conatitution. See 
below. 

act 3X20 (Courfa footnotea omitted). The Court however, 
also riotes in note 9 at 94 aCt 3U9 that the plaintiff pareriU op 
posed Intervention because they fcjt "the preaence of the atate 
defendants wu suffident.** Their view of the nature of the right, 
of its violation, and of where responsibility lay for correcting such 
violstion obviously differed from thst of Court's minority. 



. Described as "significant factors"^ werel 
that the district cx)urt eventually permitted 
intervention by the suburban districts on the 
second* day of the hearings scheduled on^the^ 
desegregation plans submitted by the Detroit 
school officials and the State officials (notice 
of the hearing having been given only a week 
before), h\xt Xhe intervenors' roles were 
Umited to that of filing a brief within 1 week 
.thereafter on the legal propriety of the 
\ metroplan and counsel for the iritervenors 
was limited in oral argument^to' how the plan 
would 'operate rather than whether it was ap- 
propriate. Perhaps weightiest of all in Ihis 
aspect x)f the Court's consideration, was .the 
district court's admission that it had not taken 
proof ">vith respect to the establishment of 
I the boundaries of the 86 public school dis- 
'\tricts***nor o^i.the is^ue of whether***sucK- 
Ischool district^ have committed act^ of de 
\jure segregiation"^* • ^ 
^ No one, of course, qoiitends that the dis- 
tricts surrounding Detroit/whose educational 
facilities and peirsonnel md whose parents 
and children were ultimately to be involved in* 
a metropolitan plan-should not have had some 
. oppori^unity to become involved in the details 
of .how, such a plan would be implemented. 
But the question of whether such a plan 
should be implemented was ultimately for. the 
Court to decide, with the overarching; con- 
sideration being the constitutional commands. 
The legal process would be divorced from 
reality if the Supreme Court did not consider 
how the district court performed its function . 
in arriving at its decision, but in the delicate 
^^process of drawing the line between apparent 
due process deprivations of the rights of 
school districts and^the obvious deprivations 
of the rights of the plaintiffs under the equal 
protection clause, * the line was apparently 
drawn by the Co\irt in this case to embrace 
. concerns which in the context of the litigation 
were of relatively less rnoment. -'-^ 

Similarly, the Court, in disagreeing with the 
court of appeals' afi^rmance of the district 
court's requirement of a metiropolitan plan, < 

^94 S.Ct. 3120» n. 11. The Court'fi a liter polAt mentlont that tht 
pftnel tppolnted by* th« district 'court prtpare « p1«n for tht^ 
iri'etropol{t«n*areii included only one member repretenting the in- 
lerveninff suburban dUtricU (94 S.Ct 3122, n. 14,) This too. ap- 
psr#ntly« wu not viewed favorably by the Court's minority. 



commented on*the court of appeals* failure to 
discuss in its opinion claims thaj,-the outlying, 
suburban districts had not themselves com- 
mitte4;any constitutional violation and '*th^'J 
no evidence . on that pctint had hee^. 
allo>v^***."^® The Court seemed* particularly • 
troubled that the court of ajipeals,* in remand- 
ing the case to the district court, did not 
require th^t court to receive evidence "on the 
question of whether the. affected districts had 

'r. committed any violation of the constitutional 
rights of Detroit pupils or others***/'^* Here ^ 
again, such concerns ate signiflcant only 
•because of the view taken by the Court of the 
natiire of the basic constitutional right. 

After having taken the lower courts to task • 
as Tve notedj the Court opened Part II of its 

* opinion with* the quote' from Brown that 
^'separate educational facilities are inherently 

^ unequal" koving next to advert to Swann's • 
admonition that' courts are to correct '^he 
condition that offends the Constitution/' the 
Court relates both standards to the same 
frame of reference, that adumbrated by its 
opening statement of the question presented. 
The frame of reference is the city of Detroit: 
emphasis in the quote trom' Brown, la laid on ' 
"separate" and thus '*the cortdition" that 
"offends the Constitution'^ is the sepsurateness 

\ of black children within Detroit rather than 
their lack of equality vis-a-vis other 
schoolchildren in Michigan. From this stance, 
the Court mqyed to criticism of the district 
court for having "abruptly rejected*'"** the 
Detroit -only school, desegregation plan and its, 
further comments underline what clearly 
emerged as a major stum bling block for the 
Court's majority, le., the <9fwlq)hrase "racial 
balance.** The lower courts are accused of en- 
dorsing a metroplan, because a Detroit-only 
plan "would not; . produce .the racial balarice 
which the5^ perceived as desirable.*'^? Of 
course, the Court at this point has moved as 
far away from the central point respecting 
.the constitutional rights of black children as %i 
accused theMower courts of doing in requiring 
ametropias - , 

♦•MSup.Ct.3123. * * 

^MS.Ct.5124. 

«M S.Ct 3125. \ ^ 



Finally, the Court shifts the focus entirely 
away from the constitutional right of black 
schoolcliildren and a remedy for its violation 
to a concern with Weal autonomy in the 
management of school systems within a State. 
This focus on school autbnomy leads the 
Court to speculate on the possible con 
sequences ^ ^of impleijientation of any 
metropolitan .school remedy; the Court 

• seems horriHed ^t the notion that the tradi- 
.tion of local control of schools in its present 
rform might he altered, thus choosing this 
^ value rather than the constitutionally man- 
dated requirenients of actual equality of 
resort to educational opportunities. This . 
emphasis on local autonomy quite naturally 
leacfs'to itSi clearest statment tliat, "[t]he con- 
stitutional right of the Negro respondents 
residing in Detroit is, to attejid a unitary 
school system in that district "^^ Thus, ^ the' 
constitutional right is the right of attendance 
in a given district no matter what deficiencies 

• of educational opportunity may exist; 
anything else is a "drastic expansion of thp^^ 
constitutional right itself***.'* 

^ Mr. Justice Stewart* in his concurrence 
shows a similar refractory approach to the 
problem. One might agree in the abjstract ^hat 
*the mere fact of different racial compositions 
in conti^ous districts does not itself imply or 
constitute a violation of the Equal Protection 
Clause***.''^' But the problem, is hardly ab- 
stract His cj>ficlusit)n that the Court is not 
dealing with substantive conslitutiohal law 
questions is, as Tve previously indicated, 
simply' not right. In seeking to confine the 
scope of the majority opinion to the matter of 
remedy, he, of course, joined the' view that 
prevailed as to the remedy thought ap- 
propriate by the district court. In sunt, there 
must be some kind of factual showing involv- 
ing a relationship between where children go 
to school and the use of State pow«* to that 
ehd. Hence, it is dispositive for him that 
evidence of the drawing or redrawing of 
school district lines, .or the transfer of school 
Units by the districts, or the discriminatory . 

• use of housing and zoning laws by the St^te is* 

«<MSCt. tt3126. 

S.Ct. 2138. , ^ 

«»M S.Ct. 3133. * - t 



absent. Because'' of this* abseilce he finds the 
interdistrict remedy 'ySin^ply /lot responsive to 
the factua(lrecbr;d."^V , 
, But, of' cpntsey wl/at leadk'him to this con- 
clusion, though he takes ^care ti fratne his 
opinion fn rem^di^ guise ^nd specifically dis> 
allows its impact o^ "questions of substantive 
constitutional law/' is precisely^ a reading of 
the Constitution ind a rendering of Brawn I 
-that oljviales for him the necessity pf looking 
at the impact of what the State^ h^ failed to 
do to assure maximum access to educational 
benefits It bestows rather than \yhether the 
State may be said to be 'Innocent" of the kind 
of condu it that for him might prompt a*dif* 
ferent conclusion. Cle^ly, a^ more searching 
light thrown on .tlb^ sjeemin^ historical pur- 
pose of I the equal pA)tection clause might 
alter his notion of the! remedial exce^es of 
>the district court. 

V. The Impact of the Decision 

With Milliken, we have now been afforded 
what many iiaye sougfit from the Supreme 
Court in the years since Brawn I: a definitive 
answer to-th4 questions of what that decision 
means and what it' requires of State authori- 
ties, local school officials, the lower Federal 
courts, and finally the lawyers ^yho by taking 
school desegregation cases to couit on^ehalC 
of Negro parents and their chiMren have 
sough6 to give living reality to the break with 
the past that Brawn represented. Milliken in 
quoting Brotvn 1'$ exhortation that: '*(I]n 'the 
field of public education the doctrine of 
^separate but equal' has no place. Separate 
educational ^facilities are " inherently 
unequal"^' and equatfng it with '*the meaning 
of the Constitution"*^ has determined the 
scope of constitutional doctiiine and described 
for us the practical limits of Brawn /, thus 
stilling, at least for the moment, the ^debate 
that has occurred 4i^g the last two decades 
of ^hat the quoted langua^^eans. 

As to the scope pf conStitutiqnal^^doctnne: 
the '^meaning of the Cpnstit^tion/' despite its 
gr^t oj^ citizenship to iblacks and proscription 
*'of State denial of equal protection of the laws, 

act. 3133. , ' 

♦•M S.Ct.4l23. / 
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is that State authorities have r!o affirmative " 
duty to expend any effort toward guarantee- 
ing that the yield from its educational harvest 
is actually shared with it$ black citizens as 
well as with its white. TKeii: duty at mo^ Js 
to remain innocent of any. conduct that may 
be seen as causingjracial separation within a 
district^ As to the practical limits of Br&wn I: 
there i^.jio lifefal quality to the quoted text; 
separate educational facHities ifo matter how 
'^inherently unequal" may coexist within a 
State if the' mode of th^ir 'coexistence is a set 
of lines labejed ^a "school system" or "school 
district" even though one or more of the lines 
touches immediately a similarly labeled scho^ol 
system or district in which the fruits of edu- . 
cation are richer, and more^ rtourishing. Thus, 
Mi^ doctrine of "separate but equar' continues 
tJhave a place in the field of boundaries 
* aPjund school districts drawn with no purpose^ 
of racial containment irrespective of whether 
actual equality of educational opportunity 
results. Local school authorities, to. be sure, 
must continue to do' what they can to prevent 
public schools in their charge from, being ra- 
^cially identifiable with respect to students, 
teachers, administrators, and staff, must still 
justify obvious ir^qualities regarding sharing 
of facilities andT&xpenditure of monies at 
their disposal, must be careful about where 
schools are built and liow thpir school trans- 
portation, system^ operate; but they will not 
be held responsible if, rp the end, racial 
identifiability does ^result and the children at- 
tending their scfiools are not being educated 
as well gs t*he children who^b to school in the 
neighboring Sistrict; their 'local autonomy" 
will assure that they will not be called to ac- 
count Given the Court's definitive interpreta- 
tion in Milliken of Brown /, the^ fears of 
school authorities at State and local levels 
that Brown may indeed have . meant they 
would be required to' f>ay strict attention to 
how effectively thw educational system was 
educating black -children are quieted and the 
de jure-de £acto distinction has been 
reemphasized.**- ^ ^ . 

In terms of ^hat Milliken means for the 
lower courts, there is clearly a jettisoning of 

'**^e record bttort ii****contAina evidence of de jttre 
•egrented condilloM only in th« Detroit Bchgoli****^ 94 S.Ct, 
8127. 



the "practical flexibility" standard of Broim 
IL This standard, as reinterpreted in Swamnfi^ 
does not permit district courts to require or 
approve plans for school desegregation that 
involve school districts other than the one in 
suit except in what will be relatively rare in- 
stances in which parties successfully un- 
dertake a major burden of prfiof not hereto- 
ibr^p thought necessary. The instances men- 
tioned iu a general way in the opinion-in'-chief 
£0^ "where the racially^iscriminatory acts of 
one or more school districts cause[d] racial 
segregation in an ac^jacent district, or where 
district lines have been deliberately dfawn on 
the basis of race."" The former. presumably 
^might include cases where it could be shown 
that school officials in one district had located 
a school or a number of them in such a 
way— either by construction or change of at- 
tendance areas— to encourage ^white flight 
from a district to a neighboring district,*^ The 
latter might involve a sho\wig of territorbl 
annexations or detachments arid/or tl\e shift-r 
ing of boundary lines such as occurred in one 
case.** Not only will the occasions be rare 
when such a showing can be made, but in 
order to make such a^showing even on these 
rare occasions, it seems «clear that one would 
have to prove purposeful conduct which, 
given the sophistication of , the deceptiv^art 
in race cases, is increasingly harder to do. 
Beyond* this, the rarity of the Instances makes 
this particular game^not worth the candle; the 
vast majority of intrastate school di§jLrict ar- 
rangements will be' seen under the Milliken 
standard as innocently . arrived at.^ Once 
» school officials show— as they can in practi- 
cally all cases— that the, boundaries of their 
district werent drawn (as least not so 

"402 us. 1 (iwi). ^ 

"MS.CU3127. 

^But note thit Mr Justice Manhairi criticism of the Sute of 
Hichifin*! ultimate retpohaibtiUty for the 'Vhite flifbf* 
phenomenon went unheeded. Appirently, it it the individiul dis- 
trict that must be shown retponalble. 

^VnxUi Statet V. Tjixat. 821 F.Supp. ^063 (B.D. Tern 1971), 
<^fd 447 F.2d 441 (fith Cir. 1971). BoUi the Chief JusUce and 
JusUce Stewart dte this ^ws piUn ^smpte of s situation ip. 
which sn (nterdistrict remedy mi^rbe spprdpritte. 94 S.Ct. 3127; 
3132. . 

**Note for instance, that, sccordlnf to Chief Justice Burger, the 
constitutions! vioUtlon ^within one 4ifttrict, whether thst of th6 
bdX dittrict or or the Sute, must hav# **s tigniflcsnt segregstive * 
effect in another district.'* M S.Ct 3127. But he failed to construe, 
as did the dissenters, whst the record iihowed the Sute had done 
here as sufficiently "•ifnlficam" to warrant sn ^tnterdistrict 
remedy.^So much for the problem of proof. 



recently as to be noticed), deliberately with 
racial segregalion in mind, that ml\ be the 
end of the matteSr $nd the hand of tl^e courts 
will be stayed. • . . \ 
• Much has beeij, made of Mr.V*Justice 
^Stewart's rendering of the majority \^holding 
with his emphasis on what factual s|iowing 
would be necessary to sustain a cross-district^ 
decree as a possibility for lessening tnfe ini- 
pact of tlie majority decision.^ However, mpon 
analysis his statem^^t of what the Court's 
opinion means is substantially the sam^^ as 
that of the opinion o£the Court. With one i|x- 
ception,'" a district, cthirt ca^ involving\:a 
legislative effort in North Carolina to carye 
out of an existing county * two raciall^> 
separate school districts,^^ he cites the sam^:, 
L cases as Chief Justice Burger cited earlier.*^ ' 
None of these cas^s are'particularly helpful in ^ 
blunting the essential thtiist of the Milliken' 
holding. All involved some demonstrable ef- 
fort by local school authorities .or State offi- 
.cials 'to arrange or rearrange, school district 
boundaries to maintain segregation and in all 
the purposefulness of what was attempted . 
could be readily seen. Thus the compelling nk- 
tur^ of; the proof burden as Fve describe'd it 
(totally dispositive for Mr. Justice^ Stewart) 
seems, the same whether one re^ds the main 
opinion or the concurrence. This is so*evert if 
one seizes' upon Justice Stewart's advertence 
to the use of State housing or zoning laws by 
State authorities "to maintain segregation as 
one means of dempnstrAting the need for. a^, 
metropolitan remedy.^' There is no questidn 
at least since Bxkchanan v. Warley^ that use^ 
of such' laws by State or local school authori- 
ties to maintain racial segregation (a3, e.g., by 
placing schools to serve^ black and white re- 
sidential Communities created by such laws) is ' 
^proscribed, but there* is still under Justice 

»Tunier v. Warrtn CountyMard o/5rf«cafio«, 313, FSupp. 380 
(E.D.N;C. 1970), ^ 
"94 S.Ct.3127. * 

"94 S.Ct.,3132. See however, the recent dedilon On rehearing of 
the Seventh Circuit Court of Appeal* in,Ga«/reanjr v. Chicago 
HouBvig Authority, 603 F5d 930 (1974) rendered after the deci- 
^on in MiUiken endorting the principle of metropolitan relief to 
remedy houiing dUcrim{()«t!on in Chicago on the ground that dia^ 
cnminttton m Chicago nf«> have affected houaing pattemi 
throughout th^ Chicago metropolitan region. How the Supreme 
Court might reappnd it the met/opoliUn remidy problem were 
presented in a houaing rather than a ach^l context is a matter of 
apeculation but, giveif Milliken, thit avenue mutt be explored, 
••24^5 U.S. 60 (1917), 



Stewart's formulation the twin necessity for 
showijig that their use by a district is 
"purposeful" not adventitious, and moreover 
that the communities created across school 
district boundaries, are a direct result of such 
use. 

In sum, notwithstanding Mr. Justicfe 
Stewaijt's interpolation, litigants who argqe 
the necessity of a metropolitan plan irf school 
cases must be prepared to cany the burden 
of proving purposeful discrimination with 
respect to the creation of school district,boun- 
daries; they will no longer be permitted— in 
the absence of a suit against the State as a 
whole in which all of a State's districts are 
named as defendants or, more modestly, suits 
against several but fewer than all districts 

/within a State "-rto rest solely on a showing 
of racial isolation within a district' and in- 

/^equality with respect ta a neighboring dis- 

* 'trict. That avenue is closed. 

Perhaps the greatest impact of the decision, 
Ipeypnd these nice, lawyers* questions relating 
to proof burdens, is whatlt augurs for the'fu- 
tu^e with respect to efforts to fulfill the 
historic purpose of the 14th amendment. Jn 
tliat light, Mr. Justice Douglas* comment 

, referring ta last iwrn^s 5-4 decision on the 
resptonsibility of Stale ^governments with 
respect to school financing^ takes on added^ 
sigTiii\cance: 

Today's decision given Rodriguez means thgjt 
thei^ is no violation of the Equal Protection 
Claufee though the Black schools are not only 
'*sep|^te" b\it inferior."" 

Focusingf ,on the equal protection aspect of 
the I4th aipendment as it applies to public 
edttcation, J^jistice Douglas concludes, con- 
sidering the observable social facts described 
in his dissent; \.e., that the Detroit inner city 

•.is almost solidly blacky that ^blacks attending 
school there "are jikely to be poorer**; that the 
tlack schools in fa.etroit are inferior to those 
in neighboring districts;" that given both 
, Rodriguez and Milliken the Court has 

' ignored St^tte responsibility for doing ajl it 

*'The enormity of thM^rooT Ijunl^n under these circtimttancet i 

evident. i V 'V ^ 

'^San Antonio JndepeHdent School DittHct v. Rodngntii^U ] 
1 (1973X ' . 
«94 S.Ct, 3136, « , * 
♦*94 aCt.3135.n. 10. ' 



can to guarantee all its citizens (including 
those who, are black and poor— and in Detroit 
as elsewhere the^^ amount to the same people) 
that educational opportunity will be the same 
throughout the State, In his view, a view ap- 
parently ^supported, as IVe attempted to 
' shaw,\)y the historic framework in which the 
14th amendment was adopted, the decisions 
taken ^ogether signal an abandonment of the 
amendment's central ;purpose and focus in- 
adequately on the question, on the one hand, 
of whether schoofs in a given district ^of the 
State are racially segr^ted and, on the 
other, Avhether th6 amount of expenditures 
for ^ducation made by the State are 
minimally nondiscriminatory from district to 
district; but the continued racial separateness 
of schools which are also poorer is condohedV 
His C9mment accurately takes into account 
the prevalence of the same approximate set 
of social conditions that it was the work of 
the 14th amendment to change, he has*essei\- 
tiajly said to the. Court's 'majority, and to us, 
that it simply will not do to' say to the States 
to whom the l^h etmendment speaks directly, 
that you^ may continue to do nothing^ about 
the underlying social facts of racially separate 
and inferior public education. The issues for 
him, then, are not as they apparently were for 
the majority of the court— whether the 14th 
amendnlent's equal protection clause requires 
racial balance or whether local autonomy is 
Sacrificed— but rather whether, given the ex* 
isting social conditions, the State tis a whole 
must do everything in its power to change 
them since only in this way will equal protec- 
tion of the laws not be denied. 

VL Cojticlusion 

A filial set of, observations by^Avay of con- 
clusion. It, of course, understates the truth, by 
a great aeal to say that questions relating to 
public school desegregation are "often 
strongly entangled in popular feeling."^ One 
need only reject on the history of these past 
years, from Clinton, Tennessee, to Boston to 
confirm, this. Th^s, quite .«side from the im- 
portance and releyancy of constitutional anal- 
ysis, that I've attempted to put forth here, ul- 

**Mr. Justice Franknirter dit^entinf In Baker v, Coir, 369 U.S. 
186; 267 (1962)/ \ ' ^ 



timately the CourtV^g^Slon in Milliken will 
be judged— despite, ^^Vprotestations to the 
contrary— on the ba^s of the majority's con- 
sidered choice^of what in these times ap- 
peared to it*'the greater evil: a judgment 
upholding, with some restrictions, the power 
of communities to deal with their educational 
systems locally, cjf a judgment that more 
nearly reflects what the 14th amendment 
would seem to be. all about. In successive 
t^rms now, the Court has opted for the 

• former in the face of historipally supportable 
comp^^ting^claims ^ to what the 14th amend- 
ment l^eqliires o5;the States, states. Its 
judgment no - doubt has infescapably been 
formed Avith ^knowledge of the pressures 
generated not only from tjiose who would 
deny black rights altogether, but also from 
those of whom it can be fairly said that their 
primary interest is in having as much to do as 
possible with where and how their children 
are educated. Thus the question of busing, for 
extople, is important not because of the i4th 
amendment but because ^existing social ar- 
rangem^nts including the fact of residential 
segregation and . jcity-subiu'ban separation 
make it^so. Aijd it^Vojild be naive to think 
that the Court 6pes not recognize this.** 
Hence Milliken can be seen as a response to 
.the play of forces .that overlays the continuing 
. debate surrounding, complex questions of race, 
poverty, and education. # ^ ^ 

Having said this much and given the need 
to know tJijS' nature of things in which our 
feelings are involved, one ought candidly to 

" recognize that ' the gpal— important to 
some— of mixing the races in the public 
schools for its own sake oi* because, 3s Mr. 
Justice Marshall says in dissent, this may be 
the only way "that our people will ever learn 
to live together"*^ is not central to the mean- 
ing of the I4th amendment. There, is no hard 
evidence that this is pr ever was a condition 
precedent for learning to live together. But 
what there is hard evidence of— and ^hat 
evidence still exists— is that "separate but 
equal" has not achieved in American society 
the goals that the 14th amendment was in- 

•^Indeed. Mr. Justice Mafthall In dissent sUtct hU beUef that the 
decision Is "a reflection of a perceived public mood." 04 S.Ct 3161. 

«MS.Ct3Mft. 



tended to accomplish; i.'e^ full accordance to . 
blacks of Jthe rights of citizenship on equal 
terms. Given our history and our exp^ftfence 
as a nation, we know that\hose who ultimate- 
ly control benefits at the State level are item 
Hers of th6 white majority who to date have 
not shown, without compulsion, any desire to 
bestow these bene^ts on children of the black 
minority to the same degree they do on 
their own children. Thus, Brimh y. Board of 
Education was a necessary way to begin the 
achievement^of true educatioi\al equality ^or 
the simple reason that those who control edu- 
cational policy arid Educational finance 
presumably would/be conap^elled thereby to 
"provide the same educa^n^p blacks ak to!*' 



whites. This remains tnic^t^f^day and so the.' 
.point of Broum is still valid and will be for 
generations to come given, the extent of th^ 
prerexisting historical conditions. 

But if Brawn is limited — as^^pparently Mil- 
lijcen appears to do— to a constitutional right 
only. of attendance on more' or less nondis- 
criminatory term^ within a school district, 
then what remains of the rest of the 14th 
amendment, given the compelling natnrQ^ of 
the fact of largely affluent white suburlai? 
communities surrounding largely poor blkck 
cities? Surely, the controller^ of State policy 
and finance who have historically paid little or 
no attention to the educational needs of their 
black citizen-schoolchildren will continue to do 
so. So it is. not a question at all of whether 
schools are **m£gority black" or '^racially 
balanced"— that colloquy misses the point of 



equal protection of the laws. The prime 
reason for djesegregation of public schools ia 
to assure, % light pf our history and ex- 
perience. Chat conduct by officials not be ra- 
cially discriminatory insofar as the permissi^ 
ble exertions of State power or the valid ob- 
jectives of State conduct are concerned. Thus, 
where education is the function involved, the 
equal protection clause says that the States 
must assure, as an affirmative matter, that 
benefits and burdens are equally shared and 
^ imposed to the extent that human, ingenuity 
;can ^sure that result. 

/ This is the failure of Milliken. Of course, 
practical limits must always be observed with 
respecrto the realization of .any constitutional 
right! It would, for exam pie, be extreme to 
suggest that any parent, ' black or white, 
whosq. children liv^ in New York City send 
them to school in Buffalo, or .that children liv- 
ing in St. Louis must attend school in Kansas 
City, or those living in Tallahasee must attend,* 
school in Mi^ni. But such extreme results 
were neither sought nor irtterided in Detroit. 
Rather, plaintiffs there were asking only that 
the Court reqiure the State of Michigan to do 
what it could in fact do with relatively little 
expenditure of human capacity. It would seem 
^that given the nature of the constitutional 
, right this was not asking too much and the 
real tragedy of Milliken consists in the 
Court's view that these parents, under our 
Constitution, had no right to ask at ieast'this 
much. 
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CHAIRMAN FLEMMING. At this time I recognize Professor Amaker. I will ask him to 
give us a lO-minute summary of a very helpful paper. 

DR. AMAKER. TTiank you, Commissioner Flemming. ,The mission^^as I recall, is to sum- 
marize and highlight the paper*>vithin 10 minutes.. ^ 
' I reflect that there is both an advantage and* disadvantage in being the first, person to 
speak in a program that has as man> speakers throughout the day. The obvious disadvantage is 
that everyone who follows will be in a position to sa> ^hat you said wks wrong, or parts of it. 

CHAIRMAN FLEMMING. If yQU request it, we will give you a chance to defend yourself. 

DR. AMAKER. They may seize the advantage perhaps by saying some things that many 
other people^ may say. I will try to put myself in a position of a man in the back of the church. 
When the preacher tired after an hour or so, he extended his remarks and said, ^'What more can 
I say?" A voice firom tfie back of the Church said, "Say amen, ^leverend, and sit down.** 

I want to begii> by describing the way in which I approached the subject On the assump- 
tion many of you have not had the opportunity to read the paper. Twill begin with what I call 
an overview of the problem. It Is a description of what the apparent effect of the Milliken deci- 
sion is. ^ ^ ^ «i ^ * , 

, Jn my judgment, it is one ia which the Cotirt has come full circle since Braum v. Board of 
Education 20 years ago. The decision may mark' a boundary that I see as the Ccurt approaching 
the water's edge. Is Brown properly considered to have been the watershed decision as it was? 

A comment at' the outset on the 'social effect— referring particularly to the dissenting 
opinion of Justice Marshall ahd others— as far as the public schools are concerned that describes 
the impact of the decision. One is this. Th>re will be a growing core of all-black schools sur- 
rounded by a receding ring of all-white schools. » ^ 

It is easy to see. Apparently, some of ttie dissenters say what the" Court was doing v^a^ act- 
ing 0^1 the perception of what now the Nation is willing to permit with respect to any further 
interference in this matter. Questions of the social impact and questions of the political respon 
siveness that ma> have been involved in the decision are put aside to address the legal sig; 
nifioance. The Ifegal significance is in two sensesS^ " ' ' . 

I put the question 5f whether the decision can be considered to be leg^ly right based upon 
iiO, the relevant material that we have. 6own the line, I address the impact of the decision. Tak- 
ing jt from that standpoint, that leads to a consideration of the United States* Constitution, .on 
the assumption we must say the Court was acting in its role as the final arbiter of constitutional 
decisionmaking. ^ ' , ^ * 

The Court began by .qvoting the statement from Brovm v. Board of Education that 
separate but equal has no place irv the field of public education. **Separate educational facilities 
are inherently unequal." In a sentence, following that, it. sayatHat quote has been reaffirmed 
time and time again as the meaning of the Constitution and the Controlling rule of law. 

' ' ■ • 17 



The first step in the analysis is to take a look at the jneaning of the Constitution and to ask 
the overriding question of whether what the Court has done*in Milliken is consistent with whe^t 
it has said it has been doing in quoting the language from Brown, the Court wan& to begin 
"with the Brown decision. " *• r . . - 

That is where the analysis usually begins in ten^ of school desegregation casejs! In my 
judgment, one needs to go farther back than the Brouw. case itself. The 'Court is talking about 
the question of whether a metropolitan remedy is ixaa^U to , enforce the frights described in 
Brovm^ • . , ' . < 

The thesis I have developed rests on a basic princiRje, a person has a reme^^y^ then he has 
no right It is the thesis tfiat what the Court has, in fact, been doing and what tfie Court has, in 
fact, done in AfiZfifcew- particularly when it describes the' language otBnnqn as the jneaning of 
tKe Constitution and the controlling rule of law --is to enter a decision in 1974<iof what the Con- 
stitution* means as far as the right of equal educatipn and opportunity in scjhool desegregafion 
cases. 

So, I began, not where^the Court began, I thought it approgriate to bepn a century or 
more earlier than'the Broum case, itself ^indeed, before the,<Reconstruction amendments, ^As I 
have said earlier^ that is always appropriate in trying to determine what the Constitution 
means. A page of history is worth a volume of logic, as Holmfes reminds us. That is how I began 
part two of the paper. It was an analysis of the nature of the constitutional right 4esmbed by 
the Milliken court as the meaning of the Constitution and the continuing rule of law. 

There is a certain bit of trepidation at this point One shies away from reminding people of 
thliigs which we all know about which are so obvious. Sometimes,, it is important to recall things 
we know, to have a bit of education in the obvious to understand what we are about 

So, I began by recalling the Dred Scott decision— the impact it had ctccasioned— and the 
Reconstruction amendments. In a random reflection which does not amouilt to what could be 
called a scientific principle, I was thinking the other day on the amount of ink expended in the 
Supreme Court decisions .and their social value that we might describe, it is interesting to put 
^ the, cases in that perspectWe. 

The opiliions of Dred Scott consume 241 pages. Broum v. Board of Education consumes 14. 
Milliken is 50. So, that gives you ^ome sense in a nonscientific but a rough gaug^as to where. 
Mijfiken stands— somewhere fairly removed from Dred Scott but not close enough to Broivn. 

Let's talk about them m turn. The position of p^ two of the paper is that, before the 
adoption of the Reconstruction amendments, it was unthinkable to suggest that there were .an^ 
rights that American blacks could insist upon under the Constitution. As the Dred Scott deci- 
sion with its devastatingly accurate reading of history makes clear, blacks derived no benefit 
from the Constitution, since they were not considered as part of tbe people of the United 
States, they were not citizens. Nor did arty of the State governments owe any dut^ to accord 
them any of the rights and privileges normally assotiated with citizenship. 

The Dred Scott 'case reminds us that the people of the United States, and citizens were 
synonymous. It was unthinkable prior to the .Reconstruction amendments thkt blacks had an> 
right under any founding document to an education provided by the States to the extent it wa^ 



provided to anybody else 

/ 



Moving ft*om there, we get to the obvious point that it was the wofk of the Reconstruction 
ahlendments to change that Principally, beyond the 13th amendment, the opening clause, of the 



14th amendment defined for the first time what being' a citizen of the United States was all 
, about Without going any further, Jt is clear that, in the Dred Scott terms, ai^r blacks became 
citizens under the 14th amendment they ware entitled to whatever benefits ^citizens could get, 
from the national government and the States of which they were made citizens. 

18 . . - ; 



But the equal protection clause of the amendment went beyond the granting of citizenship * 
to a requirement that the States now'treat their black citizens equally with respect to whatever 
advantages, ^ghts, privileges, and benefits they bestowed on citizens generally, that is, the 
same way they treated their white citizens. 

Some of the cases which I have cited in the paper bear this out. Just to pick at random, 
**The.true spirit and meaning of the ifmendmentb cannot be understood without keeping in view 
the history of the times in which they were adopted and the general obj^ts they plainly sought 
to accomplish."^ - ; • . . ^ 

What follows is State responsibility for^bestov^ing benefits on citizens generally and par- 
ticular!/, because of that overriding ^purpose of the amendments, on bladts. "Bie implicatioa^or 
our discussion is the extent to which there were State systems coming into being of education 
at public expense. Black people were now citizens with ^ equal protection right They were to 
♦be admitted to whatever benefits flowed from the system. 

CHAIRMAN FLER^lIING. If I may interrupt, the 10 minutes is up. Some time has been 
reserved for members of the Commission to ask questions. I will yield 5 "minutes of my time to 

y<)u- C - 1 

DR. AMAKER. WhUe the 14th amendment enjoined no particular model upon the States, 
the question of the Brown decision which I have described as a precise application of the com 
mands of the amendments as I described them in light of the situation before the Brown court 
of dual school systems operating in the Southern States which had histories of racial discrimina 
tion, which meant inferiority in education. 

The meaning/of the Constitution in the description in the Brmm case as th^ meaning of the 
Constitution is correct. What is incorrect is the Milliken meaning of the further extension of 
that right as we have, it in the Milliken case, 

JThe metropolitan plan that was involved in the terms I have described becomes a very logi 
cal next step m the case development from Broim to Milliken. As I have indicated in the papet, 
the argument put fprth is, the 14th- amendment speaks only to the State and not s^ubdivisions. 
The historical impact, if I am right, is. It ought not matter in terms of making sure the educa- 
tional benefits are made available to the black schoolchildren that there is a political geograi)hic 
boundary which is an administrative apparatus. 

The concern of the Court, however, is a concern for precisely something the 14th an\end- 
ment does not appear to invol^ge. The 14th amendment speAs to the States. The, 14th amend- 
ment deals with the question of cjqual protection of the laws rather than with any questions of 
the sanctity of geographic boundaries s^nd units the St;ates have set up. 

However, the Court in its slim majority apparently sees something that was not there. It ' 
overlooks something which was plainly *there. the larger question of the unpact of what had oc , 
curred here on the blacks in Detroit. 

The person who sees that problem in its present-day terms, in terms of social conditions 
like those in Brawn, ought to prompt a different decision, as Justice Douglas in combining what^ 
the. Court had done m the Rodriguez case in respect to school financing with what it has done 
here. He tells us the 14th amendment's basic concern is whether the Sjtgte has done what it can 
to.-make sure all citizens, including blacks, share whatever advantages the States make available. 
Where Mdliken leaves us is a situation in which we not only have separation by race but ar^ in 
equality of education as a consequence of the impact of unequal financing. Presumably, these 
matters could be changed if one were to adopt seriously a Stewart approach, which I have in- 
dicated in the paper. It does rtot substantially vary the kind of burden required to meet the 
standards. . , • • . ' 

The bottom line is we are left with a decision which does not effectively carry out the 
dominant overriding purpose of the 14th amendment. 



CHAIRMAN FLEMMING.< Thank you very iriuch. I will introduce the reactors in 
alphabetical order. Following that order, the first jreactor is Nathaniel R. Jones, general counsel 
of the NAACP'. We are'glad to hav^ you with us. As I indicated, after the presentation by the 
person who prepared^ the paper, we would ask each reactor to comraent and utilize 7 minutes .for 
that purpose, - • * ' . *• ' 

MR. JONES. Thank you, Mr. Chairman and the Commission. I read with considerable in- 
terest Professor Amaker's papfer. I think it precisely analyzes the present position that we are 
in, in the wake of Milliken. I read with interest a few weeks ago a column by Tom Wicker in 
the New Yorft Times. H^ stated that he did not see how the Court could continue to order 
desegregation if Presidents, Governors, and Congressmen are going to persist in saying they 
are opposed to busing. He was writing in the context of what was happening in Boston. 

Thaf kind of reservation by such an. eminent waiter pretty mtt^ brings us around to the 
basis of the result in Milliken. I think we have to look at that decision ta the context in which 
thf decision was handed down. It was a political decision. Congress was in session cohsidering 
antibusing legislation at that time. Joint committees were in conference. There were all kinds of 
statements being printed as to what, the Detroit case was and wa^'fiot. 

In terms of the political climate in which that decision came down, we have to understand 
spme of the unspoken and unwriik^ things that may have brought about the result, and 
develop strategies accordingly. Before'""we-can expect a significant change in the posture of 
metropolitan desegregation, we have to consider strategies that will bring about a <:hange iK the 
political climate. 

I think there are a numtigr of district courts that will continue to follow the Roth 
precedent, or a siniilar record* In somg^^^es in which the geographical areas are substantially 
smaller than the Detroit area, and in wllich the number of students to be involved in the 
desegregation problem is not as numerous, the Supreme Court may find that the standards set 
forth in Justice Stewart!s opinio^? have been satisfied and might, therefore, order a metroplan 
into effect. . " 

If it should reach the Supreme Court, the Court miglit back into an affirmation of such a . 
plan. Be that as it may, I think it is important that steps be taken to deal with the poUtical 
ramifications of school ^desegregation. 

I read with intei^st the background papers that were provided. I j;iote in one of them that 
the m^ority opinion in Milliken is a contradiction of the Court's previous position, particularly 
as it elevated administrative problems involved in remedies to the level of constitutional con- 
cerns. It allowed its concern over the practicalities involved in a metropolitan plan to override 
the conceriis^'^ the^ constitutional rights of the children, which were ^clearly demonstrated to 
have been violated , by the State of Michigan. , ^ c , ' ^ 

So, in summary, I think the question of .the hour is: How can this political climate be.al- ^ 
tered'so courts can do their job i^tihej^g the oaths that they have taken? 

Such a need was deafly demonstrated. by the unfortunate statement made by the President . 
in the cont^t of boston, in which he stated that^he disagrees with the decision b> Judge ,Garri- 
ty- At-^he sarfiiTthne, he deplored violence. Obviously, he did not realize he was doing tw^ 
tfihTgs. He said to the -mob, "I agree with you.*' He also, said to all district Judges, irrespective of 
the violations of the .Constitution, "Yoti should disavow your oath of office and do nothing^* 

I feel that that was the message that went out. As part of this process of altering the 
political climate, I think persons in high office, Presidents, Governors, or ^whoever, have to 
watch their rhetoric. \ 

That rdses. a question .as to the role of the media.. I think the media ..has become an un- 
willing, partner or accomplice by continviing to use the term "forced busing** in ^describing plans 



involving debegregation. The M illikfn csi^!^ dealt \vith»the narrow ibsue ab to whether *a court 
had power to urder pupils rea^sigted . across district lines*. For the media to continue to talk 
abo.ut forced, busing, and politiciansrvim-^^AJo create a difficult climate for the judgeb and the 
•courts to weigh these questions and to qo tneir job. 

. These are the aspects of the problem w e have to address. I compliment the Commission for 
holding this conference. As Justice Marssliall said, we took a giant step backward in Milliken. 
Maybe this hearing is a giant step forward. \ . 

CHAIRMAN FLjB^IMING. Thank you. : «. . ^ ' ' 

The next rector is James Nabrit, associate counsel, Legal Defense and Educational Fund* 
Mil. NABRIT. I appreciate very much this opportunity to share my thoughts about, school 
jsegregatiort^law with the Civil Rights Commission and your distinguished gn^ests, ^nd I thank 
you for the invitation. Let me also say that I enjoyed Norman Amaker's paper and that jt has 
.stimulated me to think about how the Milliken case^ affects t&ie Legal Defense Funds program 
of school desegregation litigation. ^ '^ ^ . 

The other oight I was in my office reading the opinions, of the lower courts and the briefs 
uf counsel in MilUKen and, one of my. colleagues dropped by and asked what I was doing. I made 
a wisecrack and said that I felt like a'corone.r doing an autopsy, and that I wras trying to figure' 
out wh> interdistrict school desegregation had died on the qp^rating table. My ^oung visitor im- 
mediately challenged my assumption that the patient w^as dead by pointing out that the Mil- 
liken opinion left hope for a future recovery. My first response was tp brush this off as akin^to 
a Jbelief in reincarnation. On second thought, I am willing to concede that perhaps interdistrict 
relief is not completely dead, but only frozen like the hero of Woody Allen's movie, SJieeper, and 
that it may be defrosted and revitalized in soine distant future era when different ideas 
predominate, 

I will listen eagerly to the views of my fellow panelists on whether our patient is departed 
or merely moribund. But I should say that in our litigation program at the Legal Defense Fund, 
at least for the short run future, we have' no plans to pursue requests for interdistrict relief in 
the courts. I take the Milliken case to send us a broad signal that such cases are unlikely to 
succeed. T|ie_ra\y which 'the Congress enacted on the subject last summer is even more restric- 
tive thairt^he ^uprem6 Court decision and adds a new dimension to the problem. 

The fact that the issue was twice argued to the Supreme Court in the Richmond and 
Detroit cases makes it unjikely that the result of the case stems from any .peculiarity of the 
Detroit situation. I believe that a vast cliangein the Federal executive and legislative policy on 
school integration is needed to make interdistrict litigation fruitful, ^ • 

I think thaO it is instructive to recall that with a handful of exceptions the Supreme Court 
has followed the recommendations of the Solicitur General in deciding schoul segregation issues 
over the past 20 years. If you want to predict the outcome of such cases, read the Solicitor 
,Generars brief. This certainly applied to the interdistrict issue. The cases Where the Court did 
not follow the Governments lead— Su;a/t/i, Alexander,^ 2^nA Keyes—ar^ exceptions to the long 
term pattern. " - , > \ 

So that I say that, if this Comniission is to wdrl^for school integration, your most important 
mission is ta affect the policy of Federal Govemmeht agencies. on school integration- most par^ 
ticularlyr the department of Justice. The fact>is that in most of the major cases in thje Supreme 
Caurt since 1963 the Justice Department hab aligned itself with school authorities defending the 
status quo. Only when this pattern changes can vve have strong hope for the courts to take bold 
steps forward to attack the problem. - * ' ' 

- liet me briefly address another set of issues. The first question that I asfced about the Mil^ 
liken decision was this. Did the Court cut back on any of the recently developed doctrine of 



school segregation latw represented by the Charlotte or Denver cases or any earlier cases? What 
are the implications of Milliken for other Northern school cases seeking integration within a 
single school unit? 

To discuss the busing jstfu^ first, I find nothing in the huldmg of the Milliken case which ' 
repudiates the Charlotte dedsipnl. In 1973, Justice Powelts partial (Jissent in the Denver case 
stdted a strong challenge to the that courts should order- desegregation plans which depend 
on substantial transportation. j^t 'lYind none 6f that language adopted by the majority in the 
Detroit decision. ' . /Vv - 4. * . 

Although there is surely jjd/overt repudiation of the Stvann case in the Detroit decision, 
th^re is a disturbing element The Court may have begun to create a theoretical framework to 
restrict the Remedial discretion of Federal, courts wdthin single school systems. I refer tu the 
Court's usl^of the principle that the ;*nature of the violation detehnines the scope of the 
remedy" to limit the district coiul's remedial powers and discretion. I aI?o.^airv disturbed by the 
suggestion that part of the obligation of plaintiffs is to prove segregajflfe' cause and effect. If 
that ever came to apply within school districts— and the Keyes case gives us hqpe that it does 
not— school cases would be tried on an even slipperier slope,, * 

I guess my basic worry about the Detroit decision is that the Court has departed from the— 
practical approach which has dominated school segregation decisions in the^recent past and 
moved toward a more theoretical and doctrinal analysis of judicial powers. I have always 
thought thatf, ifsthool segregation cases depend on fine theoretical analysis and intellectual 
subtlety, we will never get anywhere. T© my mind the small success which the courts have had 
in recent years in bringing about school integration has been the direct pioduct of the Supreme 
Court's practical approach. Only a rule of law which has told the lower Federal courts' to use 
their common |§ense to ^ork out solutions to school segregation problems, and that the way to 
evaluate desegregation plans is to observe vjfhether or not the^ realb worked to bring about in- 
tegratioh, has broken through the miasma of calculated analytical confusion which is used to de- 
fend segregation laws and practices. ^ , 

^ 1 am convinced that the Supreme Court's unanimous decision in tflPRiarlotte case wa^*not 
the product of unanimous thinking about the philosophical and analytical issues of school in- 
tegration. It was the product of unanimous agreement that relativelj^ short bus rides were a 
part of American life to stay and don't do kids any harm. I think that this Commission's* 
published studies played an important role in bringing about the Court's understanding of that 
fact of lifew I think that it is your proper mission to undertake to bring VJittle common Sense 
about bus rides to the White House and the Congress. 

' Let me add an optimistic observation about the Detroit case. Although it has been 20 years 
since Brc*^,i%,''only a little over 1 year has passed since the Supreme Court's first decision in a 
fully argued Northern school case. Detroit is but the second such case, following the Denver 
case a yeai^ earlier. In toth cases the Court did order "that integration must proceed within a 
school unit, that part of the Detroit case seems to be unanimous, unlike the Denver case where 
Justice Hehnquist dissented, Justice Powell dissented in part, and Mr. Justice White did not 
vote. Now all nine Justices4iave upheld findings of constitutional violations in a Northern case. 

How different this is than the treatment Northern cases received ? few short years ago. 
Not long ago Northern school litigation was totally frustrated in Gary, in Cincinnati, and in 
Kansas City, cases where the Supreme Court refused review and allowed lower court decisions 
upholding school segregation to stand unreviewed. At least now we have a theqretical basis 
upon which to build a legal attack on school segregation in" all the States of the.Union. 

There are still many important legal issues to be won or lost. Notwithstanding the practical 
difficulties imposed by Milliken, much can. still be done. The successful Northern cases require 



long and difficult trials. Proof of the Detroit violation required a 41-day trial In the Denver 
case we passed a milestone recently when we placed in evidence Plaintiffs' Exhibit No. 1,000. 
And the Supreme Court record in that case cost over $30,000 in^rinting costs. 

The requirement that we prove, that Northern school segregation results from intentional 
discriminatory conduct remains a substantial barrier to widespread progress. Perhaps in the end 
this will be a greater barrier than ^ch6ol district lines. But a handful of Northern cases have* 
shown the way. We Jiave important work to do in the courts. 

Let me conclude hy showing you a bit of demonstrative evidence. On the day after the 
Supreme Court decision, the headline of the New York Daily News said something like "High 
Court Kills Busing.^' In my view, this obituary did not get the name of the deceased' quite 
straight But we got the point So that the Daily News And others will nut misunderstand our 
position, one of our lawyers has designed a new LDF uniform that is cast in the Daily News' 
own idiom. Here it is on public display.for the first time. Thank you. ^ 

[Laughter J » / 

CHA^RMAN FLEMklNQ. If thi^ were a formal hearing, I suspect we woulji receive that 
as an exhibit Thank you very much. , * . ' 

Next, we will hear from Cruz Reynoso, professor of law at the University of New Mexico. 

MR. REYNOSO. Thank you, Mr, Chairman and fellow reactors. I note first that we do have 
a record. For purposes of the record, the previous speaker demonstrated to the audience a T 
shirt, blue in color^ with the, words: "Support Massive Cross Town Busing." 

.It appears as though I may tym out to be an optimist in a relatively pessimistic setting, I 
agree with the basic notion in Professor Amaker^s paper — lb try to distinguish the right and the 
remedy in constitutional cases is to act Ii* *xa unlawyerlike manner. If there is no remedy, there 
. is no n^ifC^e do have to focus on what right the schoolchildren have, in the type of situation 
we are discussing. ^ 

Secondly, I suppose I don't share the notion expressed in two places in the paper that this 
may be "perhaps the last" m^'or decision in defining what Broum I II meant Nor do I 
agree, as is said in another part of the paper, that this is a definitive "answer.** I suppose in 
reviewing Supreme Court decisions, ^I never see it as the last word or definitive answer. I am 
sure the Court would not be offended if I reminded it of an obscenity case. Yfiidi was obscene 
was a matter of local decision, the Court had held. ^ 

One year later, when a local Jury decided that the movie Carnal Sjmoledge was obscene, 
the Supreme Court said it was a matter of law and that the factfinders were wrong. It does not 
take too long sometimes to re§,ch different decisions. 

I suppose I would be concerned about too careflil a reading, from a lawyer's point of view, ^ 
of whai the case means. Invariably, we see. other cases with slightly different factual situations 
coming before the Court and the Courts Being able to sidestep previous decisions and find 
great disparities in the backgrounds of the different situations. I suggest that we look at the 
reality of the case and what perhaps may lead the Court to think differently in the future* 

The lawyers who handled the case entitled San Antonlu Independent School District y. 
Rodriguez had a mdlssively important case in the field of school financing and the rights of poor 
and minorities to get the type of schooling that others received. 'Those lawyers indicated to me^ 
the. very brief note in the case that, if the Court were to decide differently, it would affect 49 
other States— that was the^key. The Court seemed to be unwilling in Rodriguez to take a step 
forward. ^ ' . 

We really have not lost anything at this point in terms of the Court decisions. The Court 
has refused to take a step forward. In San Antonio, it declined to take a step forward as it 
viewed forcing States to review the financial education system. 



The Court has been reluctant to take a step forward to do what it would consider maSsive 
redistribtuion and political reassessihent of the school system as founded in most of the Sutes 
that happen to have within them large cities, mostly with a core of .minorities, blacks and 
Chicanos. ' < . t ' 

When I fefe a case and review it as a political decision, I have to ask myself questions like 
this: What wouW happen if the Court got before it a qase that had to do with cross-district 
remedies but where the numbers of pupils were smaller in number and the geogra^ic area was 
less extended than is true in this case? What would liappen in a case where there had been^ 
more of a record showing more State control? . ^ 

I suppose I am not persuaded by the lengthy discjussions about this being an important cas^ 
on the negative side of equal protection. In this case^ the State clearly was in control of <he en- 
tire educational school system. j - ^ 

If seems, necessarily, that the public educatiohal^gishool system will be under State control 
even if the State's cpnstitution says the State will have nothing to do vrith public education and 
will leave it up to the local school districts. It is still the States constitution that set that up. I 
don't view State control in that relationship as very important I do view the involvement of the 
State in helping to set up districts that end up with such a disparity as important 

I suppose, in this case, I simply would not assume that in a future case, knowing what the 
Supreme Court has said, there is a lot more evidence obtainable about setting up that t^e of 
school district so that ^le Court would come out differently. 

I think the same applies to the matter of other districts in involvement of segregated ef- 
fect. It seems by a study, as indicated in a papfer pertaining'to housing, that a sociological and 
political study will invariably show that it is not just Detroit but surrounding districts that have 
had a series of governmental activities pertaining to housing^-^nancing, and education that Kas 
led to the core city's being black and brown. Those things don't, happen by accident I think 
government is heavily involved. I think one of the messages of the case is that lawyers have to 
do a lot more building of recoi:ds in terms of showing that. 

Finally, I guess I would say this. The Court^reafly is putting the burden on the lawyers and 
too heavy a burden when, in its political response it says, 'We will go this far, the district, but 
no farther^ not beyond the district." ' . ' 

Since I want to be an optimist, my reaction is we as lawyers have to take the Court— by 
that I mean the majority opinion including the five Justices-^at their, word. The next ease 
around, in a less dramatic case in terms of numbers,^^ we will bring forth the type of evidence 
that the.Court has called for. I don't view that as an impossible task 

I have one final word. The Court has ^always followed the .political atmosphefe of the 
country. I was rereading the. Cox / and // civil rights decisions where the Supreme Court was 
seekihg to protect the rights of blacks in the South to have massive demoratrations and how 
the Cburt on some occasions strained to be sure that that first amendment right was going to 
be protected. / - 

In one case, the Court said that even tl\e law against demonstrating and picketing 
courthouses coiild not stand it the face of groups concerning rights under the first amendment. 
The Court went out of its way to stretch the constitutionaT protection to make sure the> were 
protected. In the light of history, tl^e Court was convinced that that needed to be done. 

I don't, disagree with the previous speakers that one of our jobs, too, is to change the light 
of history. This Commission has been important in that respect I look forward to the drawing 
up of the report by this Commission and adding a sense of reality rather than legality to what 
makes for good educational common sense. * . ? 

CHAIRMAN FLEMMING. Thafik you very much. 



I am happy to recognise William Taylor, director of the Center for National Policy Review. 
He is also a past Staff Director of this Commission. 

MR. TAYLOR. Thank you, Mr, Chairman and members of the Commission. It is nice to 
come home for a visit. As usual, I Hnd myself in a very l^e measure of agreement with Nor- 
man Amaker in hi& analysis of the decision and his.basic conclusion of its inconsistency with the 
equal prptection clause and the principles enunciated In Broum. 

I do hxivk the relevant practical question, for all of us is, what is left open by the Court's 
decision and what are we to do about it? In that respect, I would like to join Cruz Reynoso in 
the ranks of the optimists. " ^ , 

It is* an ol^jj^ective fact that the Court oaid that it was not closii)^ the door to interdistrict 
remedies for segregation under certain lands ^of drcwnstances. It is an objective fact that one of 
the five Justices in the majority took the time to write a separate opinion. It appeared Chat he 
wanted to separate himself in some respecU from his four colleagues and ^set out perhaps a 
broader framework for possible relief in the future. * 

. I agrep all of this, in a sense, is like tryiilg to t^Sid tea leaves. AU of us who have been in- 
volved are searching for helf^ul clues, sir. Last week I was sitting in New Hayen listening to 
one Yale law graduate, Justice milte, intiroduce another one, Justice S^wart, at a Yale reunion. 
In the course of the introduction Justice White described Justice Stewart as the flywheel of the 
Supreme Court. 

He went on to define a flywheel as a heavy wheel oppodng or modifying by its in£nia any 
fluctuation of speed in the machuiery with which it revolves. He said that Justice S&wart some- 
times slows and sometimes speeds the machinery of the Court 

I will admit I was thinking in rather parochial terms, but I immediately applied that, to the 
case we are concerned with here today. Maybe it is just a sophisticated application of Mr. 
Dooley a principle that the Constitution may not follow the flag, but the Supreme Court follows 
the election returns. Maybe it is a combination of tilings more complex than Jthat. 

Among the grounds that the Court said might give rise to interdistrict. relief are where the 
action of one (listiict has a sighiflcant segregative effect on another dis£ricl Second, in a 
broader formulation than the majority opinion. Justice Stewart says that, where there has been, 
a redrawing of district lines in % way that contributes to segregation, this may justify interdis- 
trict relief. A third ground is if the State contributed ,to separation of the races by purposeful, 
racially discriminatory use of State housing or zoning laws. 

The first two are 6f some importance, but it ir tho third we must concentrate heavily on. 
Wilmington is one ca^e that^may flt under the second criteria because there has been a drawing 
or redrawing of lines that miy flt within Justice Stewart's fo^nula. In Wilmington logistics are 
such that the case won't seem as massive as Detroit was. * , 

The third case, the housing, raises* the question more broadly for communities around the 
country. It may be inleresting^'o take another minute tp see how Justice Stewart treats thisjn 
-Detroit. / . - - / • 

He. says that it Is this essential fact of the predominantly Negro school population in 
Detroit^'caused by unknown and perhaps unknowable factors, birth rates, economic changes or 
cumulative acts of private racial fe^ that accounts for the growing core of Negro schools 
which have grown to include virtually the entire city.** The Constitution, he says, does. not allow 
couit^ to change that situation unless it is ^hpwn that the State has contributed to cause it to 
exist. What comes put of this opinion is a sviggestion that we hav6 Targe black populations in ci 
ties because of immigration ahd birth rates. Declining white population in central cities and in 
creasing white pupulation of suburbs have comejabout because of economic changes, presumably 
the relocation of industry to the suburbs and the growing affluence of whites and cumulative 
acts of racial fears which can be said to be white flight. 
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But this leaves a gap as to why black people are not found in significant numbers in the 
.^suburbs. It is on this question that Justice Steyrart suggests has no knowledge that it 
/' has not been proven to him that^ it is racial policies that have played the major role. ' . 

» „ ^ / I think there is evidence of this vi^w of the urban reality in* other cases. Some members of 
the Court have constructed a rather hopeful view of the urbai^eality which may enable them 
to avoid what is admittedly a difficult issue. ^ * , ^ 

I have done a freehand translation of what I read into the Court's decision, which may sug- 
gest a job that lies in front of us. This is my translation of where the Court is. It would run as 
follows: 

*||lacks came to„lhe cities because they were forced off farms and sought better-paying 
jobs ^d, in the view of some Justices, perhaps they were attracted by higher welfare pay- 
m^hts. Unfortunately, they^ arrived just as whjtes became prosperous enough fo move to the 
l' suWbs. 

'The racial feara of whites probably accelejrated after blacks arrived, but this was private 
fear, not somethii* that government stimulated. Blacka^. clustered in th^ cities because that is 
. where the low-s^^d jobs they qualified for were and that is where their friends' and relatives 
were. » . ^ 

"Racial discrimination played a role, but this has changed dramatically m the past, decade. 
Now, we have fair housing law§ that permit blacks to live where they choose to live provided 
only they have the means to do so. It is true a great deal of racial discrimination persisto, but it 
could not have been expected to disappear overnight. The job situation of black people is im- 
pi*oving because of our decision in the Griggs case and the social and employment programs of 
the sixties. 

"As they become better trained, black families will become more mobile and follow whites 
to the suburbs. What we were being asked to do in Detrdit^was very controversial It would 
have made the Court more vulnerable to political attack aiid would have further jeopardized the 
public school system which is already in bad shape. Aftel^^ there is onlif so much 'baggage* 
the schools can be asked to bear. 

**The drastic remedies sought should be granted onlV in the face of diw necessity. Blacks, ' 
who along with Spanish -speaking groups may be viewed as the last immigrants to cities, are 
making progress and in time large numbers of them will achieve Ihc mobility needed to escape " 
from the ghetto. All the time lost is preferable to a decision that might arouse such adverse 
reaction as to set things back even more." 

That is a freehand rendering, but I truly believe. that is the purport of the Court's decision. 
If so, that leaves the question for the Commission ^nd all of us as* to whether we believe that is 
an^bjectiye description ol the urban reality. If we disagree, I think it is our job to put the issue 
in a legal setting in which the Court will be impelled to address it and address it more A;onstruc- 
tively. Part 6f the job is also to address ourselves to popular beliefs in the political area, and I 
believe the Commissio;i can play an important leadership role in this task. 

CHAIRMAN FLEMMING. Thank you. I will ask my colleagues if the> have any questions. 
I will recognize the Vifee Chairman, Mr. Horn. , 

VICE CHAIRMAN HORN. Professor Amaker, moving to a broader territory, do you be- 
lieve the Constitution provides a basis for the Court to authorize metropolitan busing across 
State lines such as Chicago-Gary, Nevy York City-New Jersey-Connecticut, District of Colum- 
bia-Maryland-Virginia; and on what basis would you rationalize that? 

DR, AMAKER. I' have problems with the District and MaryJahd. I vvill put that aside. I 
, . think n^s answer would have to be, absent some kind of interstate compact, the Constitution' . 
does not authorize cross-busing across State lines. 
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I think we get that reading from the fact the 14th amendment speaks to what is defined as 
* a' State. N a State shall den^ the equal protection of the laws, I assume the most J:hat one could 
expect absent an interstate compact would be a statement of whatever realization of the con- 
stitutional tights would end mih the boundaries..of the particular State. 
' VICE-CHAIRMAN" HORN. Do any reactprs disagree? 

. MR. NABfilT. I don't J^now if I disagree. I would add, prior Xo BrowUy the States jdid work 
together by interstate compacts to prohibit desegregation. They had it at the second Gary level. 
l'don*thave difficulties with theoretical matters. Even in the framework of Af I'iftAew, if it could 
be shown -two States wprked together to effect segregation, a remedy addressed to both of 
them might work. There are a lot of difficult procedural mattery that you have to address. 
' Where do you stand to get hold of it? ^ ^ 

VICE CHAIRMAN HORN. It would not be enough for fwo States to wprk together ac- 
cidentally in conceit? Would not they have to work together consciously 
^ MR. NABEIT. I don't know. 
PR, AMAKER. That answer does not change the conditions. Instead of a State /denying 
protection .of law, they would have two. The Supreme Court could hold States A and B. The fact 
they joined in denial of the equjil protection right would not change it I did not take that to be 
the basis' on w^jich you asked the questioa . > • ✓ • 

VICE CHAIRMAN HORN. In defining discrimination, could the Court act on. a 
/ socioeconomic" basis rather than simply on a racial basis? 
DR, AMAKER. What do you mean by socioeconomic? 

VICE CHAIrMAN horn* Economically, you prove goveVnments have acted to dis- 
criminate against poor people regardless of their, race. • r 

DR. AMAKER. As a theoretical matter, it could. There are certain things which cut, both 
ways. The question of economic discrirtdnatiton is in ^he Rodriguez case. There was an effort tc 
describe what had been going on there as an economic discrimination situation.and to get the 
Court to recognize that fundamental right with respect to poverty as opposed to race. 

\ One can read some of the decisions, such'as those 'in the^ welfare area. There are housing' 
cases in the sixties that the Court will^in -circumstances recognize a right of equal treatment 
between the rich and poor. Going further kac^, when what was involved was certain economic 
protection with respect to corporations, the Court clearly indicatetl or applied eqiial protection 
analysis ^o economic matters. ' ^ 

The jiesitancy creeps in -because of what the Court said in Rodriguez against the argument 
that the Court ouglit to for all time recognize poverty as well as race. The possibility is cer- 
tainly there. * ^ . . 

MR. REYNOSO. I will add, in a 1971 housing case the Court clearly said we could find 
poverty to be or poor people to be those if we wished to do so. The Court has declined to go 
that way in 197L From the litigator's point of view, you would have to put poverty and race 
together. If you did that, the Court would prptect you. It is nqt if you went only to poverty and 
socioeconomic bases. The policy is that they d6n*t do that. 

DR. AMAKER. .The' purpose *of the ameijdment is the area— 
. MB. TAYLOR. On the questio^pf economic discrimination, the. Court, I believe, is afraid to 
extend the civil rights revdlution to deal vdth it I would be constrained to add, when distin- 
guishing what is appropriate in the Court as against other kinds of forums, I think it is of the 
•greatest importance to deal with economic aft well as racial discrimination. I was heartened that 
the new Housing ahd Community Development Act stakes into consideration the economic 
. separation, and states a policy against it. There* are other arenas we have to address ourselves' 
to. . " ^ 



VICE CHAIRMAN HORN. I have orte last question. I am more optimistic than most of 
the Court's holding. What would you think of judicial behavior if ia a case involving water in a 
metropolitan area or in* the readjustment of election boundaries where the judge ordered the 
suburbs to provide water for all or part of a city and where^|^fcurban-city electoral boundaries 
were readjusted without a hearing being held on the factu^f^pation in the suburbs in relation 
to what had occurred withm the city? Ia brief, a judici^ d^^^n wherp the record of evidence 
was not sufficiently laid dovm? ^ . ^ ^ * 

DR, AMAKEB. I think you are talking about two thinj?s; I don't think that is really central 
to the opinion. I addressed that in my paper as one example of t)^e,pourt's telescoped view deal- 
ing- with details. ' • , \ P''/''.^ 

The fact is that there was the case. It could have been remanded for hearing. The fact is, at 
the time the case went on appeal, the district judge was oh the verge of having a hearing. There 
were criticisms about proce'dures antecedent to the appeal route. There was no objection at any 
point that the parties were not entitled to a hearing. 

The hearing aside, you asked about the question on evidence. Given the -way I see the 
Court to havejooked at this situatioa->an'd it may well be because of large political implica- 
tions—it is very, very difficult to know what kin^ of evidence prior to this decision could have 
been produced that would have occasioned a different rgsult ^ 

If ybu look at what the Court cites and even giving a few, the question of manipulation of 
boundaries or the transferring of students between districts, it mdicates the cases the* Court 
talks about are cases of.discrete political boundaries. - 

The questioi^of the sewer from Justice Douglas\opinion, I dorft see a very big difference 
in terms of what the hearing prospects were in this case as in these cases that you spoke of I 
don't thinlc what we ^re left with is simply a question of the parties whose suburban communU 
ties are going to be affected not to be given their day in.co^rt. 

I think it efitered into the C^ief Jifttice's judgm^n^ overall But that could have been 
remedied. The Court does that time and time again. If^U^'was concerned about* that,^it could 
have remanded the case for appropriate- hearings. 

VICE CHAIRMAN HORN. Certainly, the Chief Justice's language leaves jt open to lay 
, down that record. \ . . / 

DR. AMAKER. Let me tell you from a standpoint of a.lawyer how pessimistic one ought to 
be about something like that Justice Stewart was called the flywheel He has a record of clari- 
fying the decisions by the separate concurring opinluii. It is that thing that puts the situation 
reasoning out there and invites you to the door. - * . 

I have a recollection of another situation. This was a situation where Justice White was the 
concurrer in a case involving jurjr discrimination. .He 'wrote'* the majority opinion. In the -course 
of that case, which involved the prosecutor using his discretion to strike all blacks off the jury, 
he said that, if you could show me that in case after case the prosecutor used the strikes to . 
knock off the jury, the 14th amendment claim might'take on a different dimension. 

So, yours truly decided to test that and got involved in a long trail in Alabannia trying to go 
back in 12 years of records to prove that the prosecutor in case after, case had done what 
Justice^White said might give ttie 14th amendntent a different dimension. I have undertaken 
that kind of burden that the burden holds out there. Tarn the Idnd who wants to know how he 
votes when the case was before him. J know how niy man voted on this one. 

What happened eventually was the jury sittotion was changed, but not as a consequence of 
anything that I or other lawyers wei*e able to do. It was the consequence of factors, the vote, 
political clittiiijes, and what*have-you. That is ultimately what is going; to change the Milhken 
doctrine. I will keep the impression of the containment of Milliken until the Court gives mg^ 
another one. 



CHAIRMAN FLEMMING. Commissioner I'reeman? 

^COMMISSIONER FREEMAN. Professor Amaker, you had a very exciting paper. You 
jmade a perceptive analysis of the Supreine Court's perception of the 14th amendement. If you 
take Bill Taylor's *tea leaf* reading aad you read some tea leaves, give us your opinion of what 
the Supreme Court might^l^ with respect to other areas of Supreme Court litigation other than 
school desegregation. 

DR. AMAKER. That seems to me more hopeful I note in the paper that the Seventh Cir- 
cuit in the latest phase of the Chicago housing case against the Chicago housihg authority opted 
for a metropolitan remedy* They had reaffirmed its conclusion in light of the' Aiilli^en case. 
That leads me to the conclusion, and here I think we may have something in Justice Stewart's 
offhand ^remark about showi«e Jis'criminatory application of housing and zoning laws. But in a 
housing case, as the Chicago case where the Court has now sent it back to the district court to 
determine whether there could be a metropolitan remedy in housing which would take in the 
suburban communities surrounding Chicago, I think the Court would have far less trouble with 
that. . ' < 

Part of the problem that the Court apparently bad with Milliken is something Bill Taylor 
suggested, .'^e tried over these last few decades to ask school desegregation^ cases to carry too 
much baggage in terms of social patterns and lifestyles. Maybe what We are seeing is the 
Court's, marking the water's edge and saying to us, 'We cannot put tWs kind of burden any 
more on schoolchildren or district courts and school oaseskMaylje we ought to pl;ace it someplace 
else.'^ / - • ' 

The place to put it is in the houoiug area, I think a case like the Gautrean^ case is hopeful 
Maybe other things can be suggested where the Court would be less reluctant, like employment 
situations wjiere it seems there is^the proof that we are talking about of diacrimination. 

The. question is the exje^it to which that record can impact ui^n the spools. I^, those cases 
were housing patterns and could demonstrate a concerted State action which accounted^for the 
residentlkl segregation, I think that you might well get a different response in that situation. 

COMMISSIONER FREEMAN. Using another example, the port authorities, such as New 
York B,nd New Jersey, and tHe bistate regional plans that at^ becoming very effective with 
respect Co medical services, transportation, and the sewer systems -thesfe are areas that seem 
to bring 'into play the possibility of govemment.services eroding State lines. Can you conunent 
on this area of litigation? - _ * . . • 

DR. AMAKER. I think I partially answered that. What you are talking about on the face of 
- it is an agreement between the States to cooperate in a particular area. Given that fapt; I think 
it is pqssible to argue in a piece of appropriate litigation where there is a bistate compact tjiat 
that equal protection clause takes hold and that any kind of action taken under the auspices of 
the two States has to be measured against equal protection standards to determine >vhethrer or 
not particular rights are being denied. I see that certainly as a possibility. 

CHAIRMAN^FLEMMING.MrRuiss? ' ^ * ' 

COMMISSIONER RUIZ. Yes^Tliis question is directed to nOt only Dr.^ Amaker but to j:he 
reactorsv Is it the opinion of any one of you, ifrom Milliken, that "culpability" is the overriding 
consideration fSr a need to the violation of the 14th amendment in outlying distnctsf tr the 
.finding of "discrimination" indispensable to the violation of the 14th amendment?^ 

We know that, the question of outlying district culpability was not gone into. Was the unde- 
cided issue of "culpability'; simply a stalling or delaying tactic to give an opportunirity to exer- 
cise options upon remand by the Supreme Court as suggested by William Taylor? Or does the 
issue of lack of "culpability" close the door to interdistrict desegregation unless the States are 
shown to discriminate? I asked several questions in order to focus on "culpability.'' 

■ . 3 4 



DR. AMAKER. Whether it is a false issue or not, my analysis answers that affirmatively 
from the standpoint of what the, 14th amendment is all about. Clearly^ beyond the legal analysis 
is a very intense array ,of practical concerhs. 

What Jthe Court is saying, certainly as a practical political and social matter, is we will not 
require or permits certain kjnds of remedies in school cases absent the kind of showing we say 
must be, mad^e: For example, culpability with respect to outlying districts. There is a great deal 
in our social life of the moment which the Court is willing to recognize a?j^. permit, so that it 
Jwill require that ^f litigants/As I have indicated before, you might get a different answer if 
what you are talking about is not school desegregation biit some other problem, _ 

MR. TAYLOR. In a narrow sense, the Coij;rt did not say culpability on the part of suburban 
jurisdictions was indispensable. If there was a violation in one area that affected .anpther area^ 
the t)ther area could be included whether or not it committed culpable acts. In that sense, culpa- 
bility is not required. . ' . « * ^ 

In a broader sense, the Court is saying in one way or another^ showing us* that government 
is responsible and that this situation is not going to get remedied without the hand -of govern- 
ment is required. In that sense, the question of causation in governmental involvement is vei7, 
vexy important. . ' ' ! - 

I would lik^ to share Norman's ho^e on the housing issues. I think the opinion of former 
Justice Clark in the Gautreaux case is a hopeful sign* Following Jim Nabrit's suggestion that 
the Supreme Court follows the Solicitor General, we ought to lopk at Gd^dreaux case coming up. 
The Government's position may le of the greatest imjwrtance and it may be reasonable for the 
Commission to make this a matter for discussion with Uie Solicitor General 

I think a variety of approaches have to be tried. NoT)ody is Suggesting there is one single 
answer* . ^ 

DR. AMAKER. On the culpability question and how it relates to the problem of showing 
culpability, when a decision of this Iclnd cojries down, it affects not only people m Detroit hut 
other parties who might be in the position of the parties in the suburban districts around 
Detroit. They also read the tea leaves. 

The tea leaves are what the Supreme Coij||ft has said with respect to the narrow set of cir- 
cumstances under which they might be reqmred to have or take part in an interdistrici remedy. 
What makes the burden of proof so hard is precisely becaiise they v.ill read that. They will note 
that tliere has to be a show-ing uT certain kinds of purposefulness. They will be in a position to 
survey what they are doing to put themselves in a posture to make it very, v^ry difficult for 
any litigants to make that kind of showing. 

COMMISSIONER RUIZ. In California, >asadena, a"* desegregation case, it is my un- 
derstanding the Federal district court ordered desegregation without malcing culpability a 
necessary ingredient to the case, given the social conditions of race, poverty, inferior schools, 
and those areas where therie is an expanding black core and a receding ring of white without 
State faculty and culpability. The Milliken case was, .nevertheless, making culpability a case. 

MR. REYJ^OSO. It don*t believe the Suprenrie Court makes that requu-en^ent. My view is 
that Miltikeriy as indicated, is only the secon4 of those cases dealing with Northern desegrega- 
tion. The Court is in a settling-down period. I don't know whether, the Court has decided which 
way it is going to go on thiese cases. On this case, it decided to go one way. It has not said, so 
that^ we will haye interdistrict segregation we will— . ^ 

CHAIRMAN FLEMMING. I hate to have, to stop this, but I have permitted it to go 
beyQitd th§ set period of time. A number of the reactors "ivill not be able to be with us, but we 
are" almost at the outer boundaries now. . * • ' . 



I think this has been extremely helpful. We are very indebted to Professor Amaker and all 
members of the paneL Thi^ the kind of discussion that we hoped would take place. I know it 
will be helpful to us as we endeavor to determine what recommendations we should make to t"he 
« President and the Confess: I know we will return to some of these issues. I hope a^ many of 
yoiji as possible wri}lbe ,able tastay. I^hink we have carried on informally enough so that we , 
may.come back to some of these issues- r 

. I recognize the members Jif the next paneL Ne^^t is Marilyn Gittell, associate provost of 
Brooklyn College, - S ^ i^ ' •* 
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The MUliken decision adds a new dimen- 
sion td the 6ontexf of school segregation is- 
sues. Although relating to the matter of d^ 
facto segregation, the Cour^ chpse in this 
decision to' give priority to. the question of the 
^ sanctity of local school district Ijoundaries. In 
contrast to the Richmond decision (Bradley^ v. 
School Board of Richmondy 462 FM 1058;,,; 
412 U,S.92), the Court in MUliken relied on^' 
the practice of w^l autonomy, relieving the 
State of its final Vgal responsibility for all 
local' governments, including school districts. 
It determined that enforced integration, as 
girescribed by the Brotvn decision, was not ap- 
plicable otitsider individual district boundaries, 
unless proof could be offered to th^ court that 
such districts were guilty of de jure segrega- 
tion. ' ' ^ 
'Undoubtedly* cases will be developed to 
suggest that the legal responsibility of the 
State cannot be ignored,, and itsJack of affir-*^ 
mative decisionmaking^n regard to local hous- 
ing and zoning regulations produced de facto 



segregation throughout suburbia* Certainly, 
States were in a position to impose restric- 
tions on local governments who are, after all, 

*le^ly creatures of the State, ^uch.. State 
guidelines cpuld have pi^biduc^d som'^what dif- 
ferent growth pattert^^^" Local govehunents 
will also be subject to review regarding, their 
zoning practices and theif contribution to de 
facto segregation. • , ^ * 
The MUliken decision, however, suggests 
that the only possible solution for those, yvho 
seek areawide ihtegration of schools is some 
form of regional consolidation of school dis- 
tricts, either vohintary or involuntary. The 
evidence is clear that .the suburban growth of 
the last three decades resulted in increased 
concentration of working-class blacks in cen- 

; tral cities and almost exclusiye-^moAcement of 
white middle-class populatipn to the suburbs. 
(See tables 1 and 2.) . j 



•Syed, Anvrir, The Poltttcal Theory of American Local Cst:7r>j 
mejtt Random House. 1966, 68. 



Table 1 , 

Population by Location, Inside and Outside Metropolitan 

1950, I960, ANP 1969^ 








Negro{ 






White 




Location, 


1950 


196Q 


195j6 


1960 


1S69 


United States total 


„ 15.0 


18.8 


22.3 ; 


.135.2 


158.1 


175.3 


Metropolitan areas ._ 


8.4 


' 12.2 ■ 


15.6 


■ 80.3 


99.2 


111,7 


Centra] cities . ... 


6.5 


9.7 


12.3 -■ 


- 45.5 


47.5 


45.3 


Outside central cities 


1.9 


2.5. 


.8.3 


34.8 


^51.7 


66.4 


Smaller cities, towns, and rural-..^.... 


6.7 


6.7 


6.7 ••■ 


54.8 


58.9 


63.6 



V. . ^ • * * , Table/2 , * ^ . _c • 5 

PopuiATi(w, Urban AND RURAL, bV Race, 1950 TO 1970 ' • ' 

^ - * . - i. 

In thoutfai^. except percent An utbantxed area comprise* at least 1 ai^ hi 50.000 inhabitanu^'icentral city) plus eonticuoua. 

clotefy aetUed arau (arban frinfe>. DaU for 19$0 and 1960 accordinc to urban definiUon uaed in the 19$0 cenaus. 1970 daU 

awordin* to the 1970 dertnitlon. \ , . , 

- ^ ^ ' ^ , ' • 'Percent Distribution 

i * - ^ . ' ^ . ^ ^ ^Negro - . Negro\ 

' • ' and . ^ 'and 

' Year and Area . ':r,^rofaZ , WAtYe ^ other Total Whitp other 

1950,.total population „.„:.. '151,326 135,150 16,176 100.0 100.0 100.0 

Urban' 96,847 . 86,864 -9,983 ' " '64.0 " 64.3 61.7 

Inside urbanized areas : .. 69,249 61,925" 7,324- 45.8 45.8 _ 45,3^ 

Central cities - 48,-a77 42,042 6^5 ' 32.0 "SiU ■■'39':2 

Urban fringe A._„V._...; _ .-- 20,872 19,853 .13.8 14.7 -'6.1 

Outside. urbanized afeas -27,598 24,939 ' 2,659 -18.2^ 18.5 16.4 

Rural „J„, _ 54,479 48,286 ,>6;i98 . 36.0 ' -35.7 38i3 

i960, total population ....... 179,323 158^832 • 20,491 *10d.O 100.0 ^ "lOO.O 

Urb^ri : 125,269 . 110,428"; 14,840 69.9 '69.5 " 72.4 

Inside urbanized areas ' 95,848 83,770 ■ 12,079 . • 53.5 52 J 58.9 

Central cities '.^^ 57,975 47,027 l'6,34'8^ 5^2.3 3(>:0' 50.5 

Urban fringe 1 37,873" ' 36,143 ,l,73l'; 21.1 22.8 8.4 

Outside urbanized areas 29,420 ' 26,658 2,762 ' 16.4 16.8- 13.5 

Eural i...,-.... 54,054 48,403 5,651, 30.1 30.5 27.6^ 

1970, total population .J, 203,212 177^,749 25,463 100.0 100.0 .100;0 

Urban 149,325 ' 128,773 20,552 73.5 " 72.4 • 80.7 

Inside jurbanized areas 118,447 100,952 ■ 17,495 ^ 58.3 56.8 68.7 

. Central cities ..... 63,922 49,547 14,375 31,5 27.9 56.5 

Urban fringe 54,525 51,405 3,120 26.8 28.9 12.3 

Outside urbanized areas 1 30,878 27,822 3,057 15.2 15-7 12.0 

Rural 53,887 48,976 4,911 26.5 27.6 19.3" 

^ ■ ■ - ' ■'■ ' 

Source : U.S. Bureau of the.Census, US. Census of Population: 1 960 and 1 970, vol. I. 
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In fact, It is this basic distinction that dif- 
ferentiate$ 19th and early 20th century out- 
ward population movement from post World 
War II patterns. Adjustment of governmental 
boundaries also reflects and probably is a 
product of that difference. ' 

In the earlier periods, State annexation and 
consolidation laws were more flexible, allow- 
ing for continued expansion of central city 
boundsqies without too much difficulty. The 
data, show the general acceptance of such 
practices throughout the country. Although 
State legislatures historically protected' rural 
interests and resisted city independence, it 
was not \intil this modem era of suburban 
growth that new constraints ^ere placed on 
the expansion of city bouridaaes.^' Consolida- 
tions in that early era^ for instance, required 
^ areawide majority vote. The city pppula- 
tion could, thereforef determine the outcome 
of such elections. R^istance in the suburban 
aireas of that era was easily eschewed. 

More recently, Sta^f law has required that 
any consolidation must be approved by 
majorities wijthin each unit consi(iering the 
plan.^ City interests under these arrange- 
ments are readily undermined. For those who 
seek some form of voluntary consolidation, 
the experience of the metropolitan govern- 
ment m6vement of the 1950's and 1960's is 
particularly instructive. Almost the only suc- 
cessful efforts were in transfers of functigns 
to a larger unit (i.e., a county), rather than the 
creation of a metropolitan government or the 
adoption of a consolidation plan. (See table 3.) 

The, history of defeats of sych plans sug- 
gests the strong resistarice of suburban com- 
munities to any association with dentral city 
governments. Even voluntary cooperative ar- 



^Mtndelkev, Dtniel; Managinff our Urban Environment 2nd ed.; 
Bobbf-MerHU.Co, Inc., 1961, pp. 288-388. 
"Ibid. pp. 360-388. 

'*BoUenf. John C. and Henry J. Schmtndl; Tke Meiropolin 
Harper and Row, 1965, p. 406. 



Table S 
Voter Defeats op City-County 
Consolidation, Since 1950* 
^eopr : Area 

1950 Newport News— Warwick County- 
Elizabeth City County, Virginia 
1953 Miami— Dade Counts^, Florida 

1958 Nashville— Davidson County, 

fennessee 

1959 Albuquerque— Bernalillo Couiity, 

New Mexico 
Knoxville— Knox Gpunty, Tennessee 

1960 Macon— Bfbb County, Georgia'^ . 

1961 Durham— Durham County, North 
, Carolina. 

' Richmond— Henrico County, 
: Virginia 

1962 Columbus — Muscogee County, 

Georgia 
Memphis — Shelby County, 

Tennessee 
St. Louis — St. Louis County, 

Missouri 

1964 Chattanooga— Hamilton County, 
Tennessee | 

" Similar proposals were defeated earlier {in 
two of these areas : in St, Louis — St. Louis 
County and. Macon— Bibb County in 19|26 
and 1933, respectively. . - | 

Source: John C. BoUens and Henry j: 
Schfnandt,'rAe Metropolis (Harper & pJw, 
1965), p. 433. ^ ! 

ran^ements within the .metropolitan regions 
have withered away Although in the I9g0's 
and 1960's ' opposition to regional j or 
metropolitan government came largely fr^m 
the outlying areas that wantied to preserve 
their autonomy, more recently some question 
has been raised byMnner-city leaders ^nd 
populations regarding the feasibility of such 
.arrangements, 

Dyckman/in **Social planning in the Amer- 
ican Democrapy" lists the foUowiiig objections. 



Firsty it [metropoKtan plans] stresoes'efficien- 
cy considerations at the expense of equity. 
Second, 'it opts for a prbduct-mi» different 
from that which would-be-chosen gy the poor 
\ or by minority groupa It is an Aper-white 
consunier package offered to the^hole popu- 
lation. Third, it gives low priorjjr to the social 
|>rograms favored by the poor. And fourth, it 
diffuses the power of militant minorities.'^ 

Piven and Cloward . noted in 1967 that 
**metropolitan government will dilute the 
political power of Negroes just at the time 
that they are on the brink of political control 
in several large cities.*"* Mayor Hatcher of 
Gary, Indiana, suggested that plans for 
metropolitan government were an attempt to 
undermine emerging Black power in cities. 

This feeling that metropolitanism is an at- 
tempt by whites to maintain control of the 
central cities cannot lightly be dismissed. In 
Detroit, the NAACP spent a great deal of 
time debating whether it should press the 
Milliken case, Detroit in 1969-70 saw much of 
the black community abandon the demand for 
integration and take up the cry for black con* 
trol of black schools and that raised serious 
questions regarding priorities.^* 
In the Richmond case, CORE and other 
. black interest groups argued against the need 
for regional school district consolidation to 
achieve integration. Their emphasis was on 

. the need to maintain blaick control of black 
sdjfjols.'* • 
/The lower court Milliken decision makes a 
number of comments on the judicial view of 
metropolitan reorganization and the court^s 
power to enforce such a reorganization. The 
respondents argued that the segregation of 
the Detroit public school system was a result 
of actions of State dnd city officials. The dis- 
trict court concluded, 'in that various acts by 
petitioner Detroit Board of ^Education had 
created and perpetuated school segregation in 
Detroit, and tliat acts of the JBoard, as a sub- 

^ ordin&te entity of the .State, were attributable 
V to the State**<?^« It, therefore, found that a 

;Detroit-Ohly desegregation : plan .was in- 

. adequate and rulied th^t metropolitan plans 



/'^Dyekmin, ^SocUIPUnninf in th« Americtn ^pmocn^,** quoted 
ibiMwdtlktr, wpr», tt397. : . ' ^ 

"Gntnt, Wimam; "Ctn^Buiing Save Detroitr in Detroit Frte^ 
PreWD«c/10..l97g. v .r ' / • 

^Mmktn V. Brodtfy, Ju!y.^. 1970; <SUp Ot»inion) «t t 



encompassing 85 school districts 'in three 
counties would have to be considered. The 
district court concluded, "[s]choql district lines 
are simply matters of political convenience 
and may not be used to deny constitutional 
rights."^^ " ' f 

On appeal, the^major findings of the district 
court were upheld. The court of appeals found 
that constitutional violations were committed 
by the Detroit board and by the State defen- 
dants. The court of appeals went on to state 
that, "any less comprehensive a .solution than 
a metropolitan area plan would result in an all 
black school system inunediately surrounded 
by practically all white suburban school 
systems, with an overwielming white majori- 
ty population, in the total metropolitan area.^ 

Based on this position, the court of appeals 
concluded that ,the only possible effective 
desegregation plan would involve the crossing 
of school district lines. It recognized that such^ 
a plan was appropriate because ot the State*s 
authority over local school districts; "[T]he 
State has committed de jure acts of segrega- 
tion and***the State controls the mstrumen- 
talities whose action is necessary to reniedy 
the h^T^ful effects df the State acts."^ ^ 

The Supreme Court majority, in contrast to 
the lower court, relies on the principle that 
constitutional violation occurred only in 
Detroit, *'***the remedy is necessarily 
designed***to restore the victims of dis- 
criminatory conduct. Disparate treatment of 
lyhite and Negro students occurred within 
the Detroit school system, and nbt elsewhere, 
ahd on thip record, the remedy must be 
limited to that system";*^ '^***i]^ this. ease, the 
Court of Appeals approved the concept of a 
remedial decree that would go beyond the 
boundaries of the district where the constitu- 
tional violation was found, and include schools 
and school childrei^ in many oth^r school dis* 
tricts that, have presumptively been ad- 
ministered in complete record with the 
Constitution."** Based on the majority posi- 
tion, we cannot reasonably expect to see this 
' Court t^ing a position requiring urban-sub- 
urban school district consolidation. 



"iwd^itir. 

"^Milliken v. Bradley, 484 F^d at 245, 
»A/i7/iJfc^tt.t(ipra«tl6. 

••Afiniifc<n,IWd.tt27. ^ ^ < 

" Milliken, concinrlnf opinion of>f r. Justice Stewart, «t 3. 
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Beyond the experience of the metropolitan 
or regional government niovement, the .histo- 
ry of school consolidation might also prove in- 
formative.' The consolidation of school dis- 
tricts is an ongoing trend. The dissent by 
Justice MarsKall in Milliken cites the data for 



Michigan, the State had 7,362 local districts iiv 
1912, 1,438 in 1964, 738 in 1968,- and 608* in 
1972. The national trend foUowii^g the same 
pattern is dear from ch^irt L > 



*^MtUikt*t diivnting opijnion of Mr. Justice UmhaU, at 16. 



^ Chart l ' 

Number op Public ScHopL Districts : United States, 1949-50 to 1969-70 



ThousandB 
90 




194»^0 1951-62 1953-64 196S-56 1957-5£r 1959^0 19'61i$2* 1963-64 ' 1965^6 1967-^ 1969-70. 

" ' ^ School year 



Source; U.S,JDepartment of Health/Eduftation, and Welfare, Office of Education, Digest of 
Educational Statistic$ and Fall 1969 Statistics of Public Schools, figure 1. 



In the period from 15^9-50 to 1969-70, the ^ 
number of schopl <iistricts decreased ov^r 75 
percent It is, of course, txpe that such na- 
tional, aggregate figures can ser\e to obscure, 
^certain variations, however, the trend toward 
consolidation seems clear , and it has ap- 
parently carried over into tlie 1970*s. The one 
point that should be mac(e is that the con^ 
solidations, for the n^ist part, do not 
represent urbar^rural or, urban-suburban con- 
solidations. The separation between urban and 
suburban districts remains strong but is com- 
ing under increasing pr^ssxu*e. 

Why has the schoo}^ district consolidation 
movement had a different. his ttfry from that 
of the metropolitan consolidation movement? 
The answer lies in the role of State govern- 
ments. A3 has been indicated^ State legislative 
constraints made metropolitan consolidations 
virtually . impossible. However, many States 
have taken a more positive position with re- 
gard to school district consolidation. One 
reason has been the recognition by many 
lieg^slatures of the need to foster such 
reorganizations. 

State legislatures have used two means to 
prompt school district consolidations. They 
have made major changes in the school reor- 
ganization laws, which formerly had required 
local initiation of a proposal-and often majori- 
ty consent of the voters in each affected dis- 
trict. Areawide votes are now more common 
requirements. States have further- made 
jfinancial grants available to districts that ' 
merge, thus supplying an incentive for action. 
* The consolidation legislation has taken vari- 
ous forms, some quite drastic. In a. number of 
instances, existing county boards of education 
pr specially constituted county school reor- 
ganization committees have been empowered 
to order a merger without a local popular 
vote. In^otl\ers, the law has specified that on 
a certain date all school districts (or all except 
those in particular large municipalities or 
those not operating schools or not containing ^ 
a specific dumber of students) would be com- 
bined into one school district.^ 

According to a number of observers, the 
school district consolidation movement 
represents the first such consolidation move- 
.ment in United States history. It is one of the 



few instances in which States have asserted 
their power decisiv^y. No small part of the 
incentive for S£ate legislsftors wad the finan- 
cial savings to be achieved by such consolida- 
tions. Early resistance to consolidation was 
overcome by undermining voluntary action. 
This is ixTdirect conti^t to the experience 
I under the general government consobdation 
efforts of the 1950's'or igeO's. 

The school district consolidation movement 
to date has largely affected rural areas jwKere , 
class, ethnic, arid racial differences were not 
primary factors of cpncem. It would be naive 
to assume that expansion of this movement to 
urban-suburban districts would not raise 
major new issues. The experience is instruc- 
tive, however, for those who would look to 
State gojfeiments as^ the initiator of solu- 
tions to Kgional school mtegration. Clearly, a 
possible re^onse to the Milliken decision in- 
volves an assertion of the role of State 
government • 

Throughout. American history. States have 
abdicated a great deal of power to local 
goyemments, arid there was a revitalization 
of the dependence on local governments in 
the post World War II era of suburban 
growth. However,. lejgal authority still besides 
in the States, and local governments are crea- 
ture^ of the State. The status of local govern- 
ment is defined by the so-called "Dillon Rule": 

The true view is this; Municipal corporatiorts 
owe their origin to, and derive their ^>v^rs 

. and rights wholly* from the legislalui-e. It 
breathes iiito them the breath of life, without 

, which they cannot exist. As it creates, so it 
.may destroy, it may abridge and control. Un- 
less there is some constitutional limitation on 
the right, the legislature might, by a single 
act, if we can suppose it capable of so great a 
folly and so great a wrong, sweep fi'om its ex- 
istence all of the municipal colorations in. the 
State, and the corporations could not preveijt 
it ****They are, so to phrase it, the mere te- 
nants iat will of the legislature.*^ 

This notion of the powers of local govern- 
ment has been challenged. Judge Cooley in 
People V. HurlbuH (24^ Mich. 44, 1871) noted 
the historical roots of local ^elf-government 
and concluded that there are limits to the con- 
trol that the State can exercise over local 



^ '^BoUent and Schmandt, suprm, p. 435. 
*<QqOted in Syed» fupra. p. 68. 



governments. However, the DiHon Rulels 
currently the v^ridely accepted principle re- 
garding^ the powers^ of local government and 
has bgfeR^^firmed several times by the 
Supreme Gourt.^ ^ 

Uiider^ the State supremacy rule, mu- 
nicipalities have, two sources of power: home 
rule l^slation and specific enabling statutes. 
Under this system, education is a State func- 
tion—administered by local districts. 

The question of State control of education, 
is an important issue in the Milliken decision. 
The Douglas dissent particularly stresses the 
State role. **The State controls the bounidaries 
of school districts. The State supervised 
school site selection. The construction' was 
done through municipal bonds, approved by 

* several state agencies. Education^ in* MicKgan 
is a state project***the school districts are by 
state law agencies of the'State."*^ The dissent 
by Mr. Justice White makes the same point. 
Given this legal justification, one shoul4 ex- 
plore howr State governments can be en- 
courageS^ to assume a more direct political 
role in these matters. 

Evaluations of the effectiveness and in- 
* ~ novativeness of State government are 

uniformlxjjSScouragmg. Roscoe C. Martin, in 
his unsparing critique of *the failure of the 
States to cope with urban problems, 3escribes 
what he calls the "state mind"— cQmpounded 
of ''rural orientation, provincial outlook, com- 
mitment to a strict moral code, a philosophy 
of individualism"; characterized by a "spirit of 
nostalgia";' and ^enjoying only 'Intermittent 
and imperfect contact with the realities of the 

• modem; world" The "state mind" is reflected 
in "a hard bitteo and almost^ uniform conser- 
vatism," a distrust of big government and 
especially the Federal tiovemment, and a 

, dislike of cities and especially big cities. It ac- 
counts for the failure of the States to 
-inodemize their constitutions and to rally the 
leadership and find the revenues for the solu- 
* tion of urban problems." Many who have 
risen to power in the States are those who 
have succeeded, in this general environment, 
and it is unlikely they will risk losing power 

, «Ibld.p.70. 

••Mtndelker, lupra, pp. 95-143. , - 
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by this kind of s^proach. Reapportionment of 
State legislatures in ^recent years has added 
to the suburban orientation of many State 
legislaturejg, contributing to the pessimism ex- 
pressed by Martin* 

One strong impetus for change at the State 
level, however, is the concept of the New 
Fedeiralism. Taking into account the great 
diversity of the States, the New Federalism 
attempts to redefine the role of the States. 
Sundquist and Davis present a plan which 
would change the emphasis jn State-Federal 
relations from matching funds to competence 
in State government administration. The key 
to this approach is that understanding must 
be arrived at with individual States rather 
than establishing guidelines for all to follow* 
If such an approach were to be adopted, it 
ccJuld help revitalize the State machinery. If 
•the Federal Government required the States 
to update their administrative structures and 
Jbegin to exercise powers that they have as a 
prerequisite for Federal funding, changes 
might \)e forthcoming in at least several 
States. It cannot be expected that even under 
, such arrangements all States would choose to 
comply with the Federal requirements. 

A more -recent controversy^ which will have 
an important impact ol^^tt^t State's role in 
desegregation as well as general education, is 
the question of school financing. The recent 
Federal court decisions in Texas, California, 
and Minnesota striking down the local proper- 
ty tax"" as the basis for school funding can 
potentially h^ve a considerable effect on re- 
gional school desegregation efforts and the 
States' role in education. 

Despite the fact that the Supreme Court 
overturned the Rocttiguez decision/ there, are 
increasing calls for action adjusting scKool 
finances on a State, basis throughout the 
country. Pressure for full State assumption -of 
school funding and/or statewide equalizing of 
school funding will force' a new role and new 
pow6r in relation t^. schools, on State govern- 
ments. 

The adoption of a statewide system of 
financing would resolve one of the issues the 
majority of the Court raises in Milliken.^ 
Under such a system, there could no longer 
be any question of education being a local 
function and thus limiting.the Federal courts' 



interference. Court rulings or adoption of 
such plans would clarify. that the State clearly 
is responsible for school district boundaries, 
and, if such districting resulte'ld in a pattern of 
segregation, the Federal courts could inter- 
vene. 

There are those who view the drive toward 
statewide funding as another way to maintain 
segregated schools, while giving the ap- 
pearance of equal opportunity, "***the equal 
Hnancihg effort is seen by some as a means of 
compromising on the integration question. 
They .argue that, if you give the black city 
schools the jnoney they need to operate them, 
the blacks will no longer push for 
integration.*'*^ Clearly, if statewide funding 
becomes a reality, ^^oncemed observers will 
have to insure that it is* used to further school 
integration and not to make segregation ac- 
ceptable. ^ ,y .H- V 

State governments should be encouraged to 
^se the technique of aid incentives to achieve 
consolidation of schools on a regional basis. 
' Such additional aid would ,not necessarily 
mean total State control of the education 
function. It is not true that whoever controls 
the purs6 strings must necessarily control all 
policy decisions. That certainly was not true 
of. Federal control under. Title I, as we have 
discovered. ^ 

It may appear to some that my comments 
so far are in conflict with ftiost of my work on 
community control. Many observers of com- 
munity*' control view it as an all-or-nothing 
situation. Centralization can coexist with 
decentralization. There is no reason why cer- 
tain functions cannot- be assigned to the State, 
some to the metropolitan school district, the 
neighborhood district, and even ^ the in- 
dividual school. Our Federal 



as possible means to achieving area Integra* 
tio'n, further court action is still possible. The 
courts' decision in Bradley y. Schbol Board of 
Richmond require school district consolida- 
tion. The difference between Milliken and 
Bradley^ according to the majority, lies in thfe 
differences bet>yeen Jihe two State constitu- 
tions and statutes. Education in Virginia is, 
according to the majority, so clearly a State 
function that urban-suburban consolidation 
can be ordered. 

The district court judge in the Richmond 
case noted that school assignments cannot be 
built on segregated housing patterns. He 
noted, "***school authorities may not con- 
stitutionally arrange ah attendance system 
which serves only to reproduce in School 
facilities the prevsdent pattern of housing 
segregation, be it publicly, or privately en- 
forced. To do so is only to endorse with offi- 
cial approval the product of private 
racism* He further* noted the parallel 
between, reapportionment cases and school 
district boundaries, indicating that both are 
political creations which must be altered to 
mfeef the demands of the Constitution. The 
judge concluded bj noting that the State can-, 
not escape its obligation tx> insure equal ac- 
cess to schools by delegating or relinquishing 
its authority to local governments.'* 

This statement by the district' court judge 
has wide implications for all government ser- 
vices and can be applied to fire protection, po-^ 
lice, water supply, sanitation, etc. The decision 
is broad enough to mandate State responsi- 
bility for all services. The same impact is 
evident in the implications of the Serranq 
decision. Such a thrust would, of course,^ 
reverse the historical relationship between 
State and local governments. The imposition 



, . , system Ox* femedy proposed in the Richmond <iase 

government is an example of how such a ' * 

structure can function. I see no conflict in 



stating that the State would have the riespon- 
sibility for insuring desegregation and equita-y 
ble funding while at the same time arguing 
that local communities should have control 
. over personnel practices^ budget, and curricu- 
lum at the individual school or distnct level. 
Beyohd the political alternatives suggested 



cotild effectively destroy, local autonomy and 
would be forcefully resisted by local govern- 
ments. Some readjustments in the division of 
power and responsibility, however, might be 
^forthcoming. 

The lower courts in Michigan did not take 
such a broad view> even though they recom- 
mended metropolitan consolidation. The dis- 
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senting opinioffis in Milliken made an impor- 
tant j)oint regarding the States' rple. It has 
not Been a decision of the States to segregate 
the suburbs; rather it has been the nondeci- 
sion of the States regarding issues such as 
zoning which have produced the current situa- 
tion. This nondedsion is a reflection ^of the^ 
general reluctance of Stat^ governments to 
act on local issues. 

Recognition of the past failure of States to 
act, combined with an interest in making 
them more viable governmental units, offers 
some direction for the future. Unfortunately, 
the past history of attempts to reorganize and 
enhance the role of State governments has 
not been promising: Lpcal party structure and 
locaMnterest groups have benefited greatly 
frw constraining the sphere of operation of 
State governments, particularly in relation to 



suburban governments. These local represen- 
. tatives exercise the major power in ^ State 
governments and are unlikely to be receptive 
to any movenient which would find the States 
asserting a new role infringing on what they 
perceive as matters vt lucal prerogative. The 
current financial crisis for State and local 
governments might offer the most effective 
pressure for change. The need to review 
funding arrangements offers the opportunity 
Jo review governance and structure. 

It would-be naive, however, to assume that 
the political circumstances which produced 
the present distribution of power and func- 
tions between States and localities can be 
ignored. Federal pressure and mcentives can 
provide some of the stimulant necessary to 
)foster rethinking these questions, but there 
must be interest and concern within State 
leadership to niove in this direction. 



^ 

• V - " ^ 

CHAIRMAN FLEMMING. We'^are deeply indebted to Dr. Gittell for the political science 
perspective of this issue. We are happy that you are here to present a lO-minute summary' of 
the veiy fine paper that J^ou have made available to us. ^ . 

DR. GITTELL. The perspective I took, given the Milliken decision, is what we know about 
the political circumstances in the States and localities that would indicate some direction to 
.move in, notwithstanding the fact the Milliken decision itself might influence that behavior. 

What I suggested was, there,are two general ^eas of experience that are particularly rele-^ 
vant ii) terms of consolidation of loq^l governmental units. One is our experience over the late 
19th century and early 20th century. The second area is that of school district consolidation. 

The paper points out a real change in the terms of the politics of consolidation from the 
latter part of the 19th century through the early part of the 20th century to the post World 
War II era. In the earlier period, expansion of city boundaries, city -county consolidation, and 
separation were more acceptable solutions. State regulations of that era were flexible. The earli- 
er history shows expansion of city boundaries and a lack of concern for the autonomy of local 
areas. The vote on consolidations was an areawide vote. The citywide population represented a 
majority of that vote; the individual units not part of the city were often pverriden. 

What we find in the period after World War II, not divorced from the kind of movement 
that took place, its racial character was a reversal in State regulation on consolidation, which is 
not very restrictive and requires individual units to vote in favor of consolidation to carry forth 
a consolidation plan and any kind of metropolitan consolidation across the board. Obviously, that 
is a negative indicator in terms of any movement towards consolidation within the metropolitan 
area. The paper indicates some of the results (H voting during the post Worid War II period 
around the country in large metropolitan areas, all of which are negative. 

Our experience, except for an occasional number of instances, is that consolidation has 
taken place within a county. We have generally negative results in terms of metropolitan con- 
solidation* 

The other experience is the school district consolida^iofi around the country,. In that, you 
have the opposite result. Either through State legislation or grant-made arrangements, we have 
successfully encouraged consolidation of school districts. The number of school districts by State 
and nationally has been reduced as a result of that Oiovement, which is primarily a^ost World 
War II movement. Those districts are, however, largely rural and/or suburb^. We have no ex- 
perience with urban and suburban units. , , 

While there is a positive result, it is pretty obvious that population characteristics or. the 
political issues that we faced^in metropolitan consolidation are not eyident. 

The important factor is the role of the St^e. If you are not dealing with the legal techni- 
calities of the problem ^s described by the first panel, much hinges on the output as a result of 
Milliken and Wtoirf ole State government plays in this arena. 



The record on that is quite negative, except in that rural achool consolidation experience. 
We had a whole series of efforts and tons of literature asWng for revitalization of State govern* 
mentfi over the last several generations and the movement on the part of the last administration 
and the Johnson administration to encourage Federal action which would stimulate State leader- 
ship so the States would assume their proper roles vis-a-vis efficient administration and dealing 
with the problems of metropolitan areas. 

The results have been minimal. However, the pressures have grown. It has been mentioned 
that the Rodriguez decision brings pressure on the State level regarding school financing. Cer- 
tainly, the New Jersey decision has the legislature concerned about what the State s new role 
should be in New Jersey vis-a vis State-fmanced education- A number of highly urban, particu-. 
larly Northern, States are dealing with equitable funding for education. Moving in that direction 
might leaJi to restructuring in terms of metropolitan consolidations. TTie key issue is how much 
initiative States take combining financing reform with revision of bound^es. The paper is 
skeptical about those possibilities because State policy is a product of local politics and interests. 

State legislation is controlled by suburban legislators who are' not likely to be encouraged 
by this kind of plan. The question is whether financial pressures can be used as a handle for en- 
couraging consolidation. • * 

Certainly, States have not been involved in urban a^ in rural school district consolidation 
along metropolitan lines. The ^eral Government has not taken a position either. Such commit- 
ments and policies would hav^ to be developed. ^ . ' ^ 

The paper relates to anouier issue that is becoming more significants a result of the Mil- 
liken decision. That is the opposition within the black and Chicano and Puerto Ricah community 
to moving towards consolidation because of the fact it might undermine thcv power developed 
within those communities. The movement towards community control and black-controlled 
schcfols has become more important to people in those conmiunities. Already we have strong ob- 
jection raised Mayor Hatcher was first to raise the question in terms of looking' at 
metropolitan consolidation plans as a m^ans for undermining the power of the black community 
in the city. ^ ^ . 

The people in the Detroit NAACP struggled with that issue jn terms of whether they 
should even bring the Milliken case to court. Community control and integratjion are received 
by many as conflicting issues. THese concepts are not in conflict. If you view conunuruty control 
on a local school level, there is no reason that distribution of power in different areas of deci- 
sionmaking cannot be made from the State to the metropolitan district to the local districts to 
the, individual school level. . ^ 

There is no reasqn to think you must choose one position and not the other. It is also true 
that State funding for education does not 4:ieces3arily mean destruction of local discretion in the 
operation of schools. I suggest in my paper that our experience under Title I is proof of that. 
The Federal Government under Titl^I did not control what happened to those funds. The no- 
tion of who controls the purse strings controls the decisions is not^ necessarily true. 

The general conclusion of the paper is rather negative. I think some of the discussion in the 
first panel indicated moying away from the battle for integratio^i in education and tp wards 
housing. I would suggest any effort to move toward integrated housing will not be well received 
in suburbia. Obviously, the environment is not conducive to talking about consolidation on an> 
level. It would seem to me, howevefr that there is some wedge to Tiave the States move in. Our 
own commissioner of education has stated no school integration can happen except on a 
metropolitan -area basis. There are others who feel that way* That offers the greatest hope. 

CHAIRMAN FLEMMING. One of the reactors in connection with this presentation is Mr. 
Gary Orfield, research associate of The Brookings Institution and a former Scholar in-Residence 
with this Commissioij. We are happy to have you with us. . . 
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MR. ORFIELD. In reading the paper one thing that struck naejnostly was the statement 
that Professor Gittell saw no contradiction between a metropolitan remedy and substantial local 
control. Dr. 'Gittell has been one of the most influential academic commentators on the communi 
t> control movement. I tSink Jthis is a significant statement on an issue the Court was xlearly 
troubled by in.the Milliken /a^Qhion. The Court was troubled j>y the prospects of becoming a 
super-legislature and not having a structure to'manage schools. I strongly urge Dr. Gittell to 
develop a model of how sonool policymal^ng in desegregated cities would be decentralized. I 
agree decentralization to t(ie individual school level is b> far the most important and by no 
me^ns incompatible with the metropolitan' remedy. 

Legally, I think any scholar of State and local government will agree that Dr.,Gitteirs con- 
clusion is right that State governments excercise vast power on local agencies and school dis- 
tricts. The Supreme Court did not choose to recognize that. It is alniost universally accepted 
among political scientists. The Court chose to give constitutional status to the idea of Realism in 
the country although local control of the schools is an ideology not based on fact. 

^ Many of the school systems were not c onstructed onJLjie local levels but built as a result of 
statewide movements, powerfully influenced b> State departments of education. This, political 
history makes it very difficult for the Court to actually say the State governments don't have a 
role in provicJing remedies of these violations. Constitutional law decisions in the Supreme 
Court, however, often turn more on perceptions of general social conditions than on strictly 
legal issues. The Supreme Court was wrong on these issues. The State does have a strong role. 

What can political scientists say about the Milliken decision and how it will work out and 
further cases? I think we can say a few brief things. . _ 

Metropolitan institutions work already in a few places. The few existing metropolitan 
govejpiment consolidations seem to function reasonably well and come to terms with area wide 
problems. We know we have a large number of school districts operating on a metropolitan, 
basis. We hav^ large areas where schools are organized on a county basis. There are a number 
of metro desegregation plans in Florida and South. Carolina and North Carolina. Also, Nevada, 
Tenijessee, and other States. They seenf to be working out well without any .substantial loss of 
white students. 

We have had experience with school consolidation. That experience is largely a rural ex- 
perience. We don't have a great deal to say about consolidating suburban systems. We have a 
body of political literature analyzing the community consolidation movements that gives us abili 
t> to predict with a high level of certainty that it is not going to happen voluntarily. "It happens 
in a few circumstanc^es in the United States. They have been special. The most recent is in Indi 
ana. The schools were excluded from the machinery established in the Indianapolis countywide 
Unigov. ^ ^ ^ * , ' 

Another interesting political development is.tl^t we are beginning to see a constituency 
developing among institutions in the society for the metropolitan remedies, with movement of 
central cities iflfB this litigation. They now recognize^ they have a strong interest in this litiga- 
tion. It may become apparent to the suburbs that they also have a strong interest in this litiga- 
tion. Xe may begin to see a new political constituency for it. The recent elections were interest- 
ing from a political scientist's perspective. As far as I know, the busing issue did not figure sub- 
stantially in defeating any candidates such as Congresswoman Schroeder, who defended the 
controversial Denver ititegration plan. She survived. 

What kind of data do* we have avajlable? There is a lot of information on State powers, em- 
pirical studies on decisionmaking running against the grain of the Court's decision, for whatever 
worth that might have. I think it niay be possible to draw on analogies from other forms of 
metropolitan governinents to provide structures of metropolitan governments of school ^ystem&. 
that might answer sojme of the Chief Justice's worries. I think they are legitimate worries. 



The Supreme Court did not have models for how schools would be governed. They did not 
give the lower courts a chance to devise a remedy. There is a need to think ^bout democratic 
control and decentralization within the system. I tliink that is.a profitable area of investigation, 

^ Another thing. that political scientists should be able to talk about concerns the cities as in- 
stitutions, a major preoccupation of students of urban policy^ What is goinj^ to happen to the fu- 
ture of the cities as institutions if we don't move in this direction? How can we prevent what is 
going on now? When you look at Detroit and realize that they lost 20 percent of their job base 
in the last 4 years of 1969 to 1973, or look at the differential in property tax and what it means 
for education expenditures, you see the central city in very severe trouble. You can grossly re- 
late that to the fact, to the migration effect of getting increased minority-dominated school 
systems. That is a^problem that ought to enter into this litigation. 

Something that probably seems true in the minds of the Justices is, if you don't d9 
anything, somehow things will stay the same. That runs against exactly what we know. If we 
don't do anything, things will get worse. The inner suburbs wiD likely be morfe vulnerable to. 
rapid ghettoization than the central city. They have smaller bases. Political, scientists could help 
with hoTTsing violations. There was a good deal of evidence in the Detroit case. More could be 
produced on the role of HUD and a variety of other governmental forces. . . 

What can be done within the Milliken decision? There is a liberal tendency to say this is 
the end of the line. If you look at the structure of the cities around the country, you realize this 
decision, as Mr.'^abrit said,jgives us a clear path for litigating desegregation complaints within 
any major city. There are many major cities that have a substantial minority of white students. 

This is true of th6 majority of suburban communities, going through racial change novv. 
There is a substantial mhiority movement into some suburban areas. In Washington, more, than 
30 percent of the black students are in suburban schools. In Baltimore County, there was an in- 
crease of IZ percentNj^^ck enroUmeht in the county. Whether we get remedies ^that wjlliab- 
sorb the new students is important. Otherwise segregated ghetto schools will spread into subur- 
bia. That can be done within the context of existing law. I guesaf I have overrun my tinxe. 

CHAIRMAN FLEMMlNG. Thank you ven^, very much. We' will have further discussion 
with you. I am happy to present now Professor Joe Feagin from the University of Texas, who 
currently is with the U.S. Commission on Civil Rights as the Scholar-in-Residence. 

DR. FEAGIN. I think Dr. GittelFs paper strongly underUnes the political ipiportance.of.the 
Milliken decision. What I would like to do is give emphasis to some things she said and perhaps 
go beyond them ^ bit. Let me point out wh^t I consider to be two or three major and political 
implications of the decision. . 

Ten years from now social and political historians will look back on the Milliken decision. 
This decision will loom as large as the Brown deqision in the ongoing racial, political, and legal 
history of t)ie United States. For the last two. decades £Ee Hfiove has been to slowly give equal 
educational opportunity to blaik pupils in the United States. This decision mac^|,a turning back 
from that 20 years of advancement since 1954. I think the critical point is that the Supreme 
Court, the highest court in the United States, has now given official sanction to separate and 
unequal education for black children and perhaps for other minority children in our larger 
urban areas. ' ^ « ^ " 

ft is truly a separate and uneguar decision in regard to large metropolitan areas. In this 
sense, the MilTiken decision* has given a seal of approval to demographic and political trends 
which have been occurring in our large metropolitan cities and areas for a number of years now. 
Residential segregation, suburbanization, and the resulting decreasing tax base of the central ci- 
ties have made an economic and political fact of life that is separate and unequal. The Supreme 
C.ourt has now sanctioned^ that. I thirik there is no way out of that conclusion. 
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Mr. Justice Stewart's concurring opinion notwithstanding, the problem of segregation in our 
lai^er cities is a metropolitan problem. The solution to that problem has to be a metropolitan 
solution. An example of what is goin^ to happen comes clearly out of the Milliken case. The dis 
trict court in Detroit has been ordered b> the Court to provide a desegregation plan that will 
cover the city of Detroit only. It is a plan which will eventually increase the segregation, of 
black and white schoolchildren jn metropolitan Detroit. In the short run, the plan may decrease 
segregation. In the Jong run, focusing on central cities themselves, it will increase the ^egrega 
Hon of black and white schoolchildren in our larger metropolitan areas. 

, The basic reason is the increasing suburbanization of whites that this kind of a plan will 
foster together with the decreasing tax base that Is available to central city school systems. So, 
we have and will coiUinue to have separate and unequal education In our larger metropolitan 
areas. 

Moreover, the Milliken decision flies in the face of political realities that social scientists 
have recognized for years. Areas such as Detroit are metropolitan areas if you look at them 
economically, at their job distribution, at transportation syrstems, and at dozens of other social, 
economic, and political aspects. Detroit is a metropolitan area. I think Justice Doy^glas in his dis 
sent was on target. "Metropolitan treatment of metropolitan problems Is commonplace. If this 
were a sewage problem or a water prohlem or an energy problem, there cam be no doubt that 
she [Detroit] would stay well within the constitution^ boundaries if she sought a metropolitan 
remedy.^ * ' * . 

The point is melrbpolitkn areas have sought reniedies for many, many other urban 
problems. It is almost a must for the ar^as to look at problems in a. metropolitan perspective. A 
metropolitaiV area is a political and economic unit School district lines haye been drawn and 
redrawn for a variety of reasons already and are continuing, to be re^drawn. They could easily be 
- redrawn for black students' greater education. V . 

The;, second implication I see is one touched on ah^ady. That is that the Supreme Court is 
increasingly as a result'of the Nixon strategy sensitive to public opinion and election returns. It 
is sensitive to the immediate political contexLThe Milliken decision reflects Supreme Court ac 
ceptance of public opposition to cross-distncugpupils. In recent surveys, opinion runs seven to 
one against interdlstrict busing. It is a highly politicized decision. The Court has behaved like a 
Congress reacting to fears in its white constituency. I think it is clearly a victory for the. Nixon 
political strategy of packing the Court with Justices extremely sensitive to political opinions of 
rank-and-file citizens. ^ ^ ^ 

"Thes^ are Jus^ces who, in the matter of the. 14th amendment rights, bow to the weight of 
the public opinion, at least four of them. I think it stands in contrast to the Brawn decision. If 
^ou Jiad taken a poll at (he time of the Brotvn decision. It would be thai the Supreme Court was 
flying in the face of the majority of public opinion in this cpiintiy. - 

I will make one final point. The seriousness of what the Supreme Court has done is under- 
lined, by the fact that the executive branch seems to be doing the same thing. They, too, haVe 
affirmed a separate and' unequal approach to desegregation or segregation in our larger 
metropolitan areas. 

I have here a Xeroxed copy of an article from the Baltimore Sun. In this story Mr. Pe^er 
F. Holmes of the Department of Health, Education, and Welfare -the Federal official in charge 
of overseeing the desegregation of Baltimore public schools— says it Is impossible to achieve full 
Ifttegration of the urban, largely black, educational system. The fact of the natter is that In. a 
school district 70 percent black like Baltimore you are going to have all-black schools, and there 
is no, getting around that It is. there, it is a reality. That comment is jfroni Feter F. Holmes of 
HEW. . ... 

CHAIRMAN FLEMMING. Thank you very much. , 
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Mr. Horn?- 

VICE CHAIRMAN HORN. Dr. GitteU, I will ask for clarification. You cite the jdifference 
in mood in law a$ far as consulidation. In the post Secon^ World War period there was ^ rapid 
annexation. Cities moved out to grab territory in advance of the people*s arrival as well as after 
the people arrived. 

Is there any evidence in either the political science or the legal literature as to the relation- 
ship betweei; race as a factor in determining the outcome of elections on annexation or con- 
solidaticKi? Tdon't mean the metropoUtan government type. I am talking about the thousands of 
annexations that took place in this country in the post wdrld war period. Is there any literature 
on that? • ' . ^ ' . ^ , 

, DR. GITTELL. I don't know of any empirical study over a period of time. The only 
evidence is statistical. The tightening of requirements in State legislation came Wter,the move- 
ment of blacks to the inner cities. I don't think one can avoid the suggestion that the race factor 
must have been a factor in the changes made. Specific votes in the context yo\i are putting it, in 
an analysis of those votes, I don't know. ' " ' ; 

VICE CHAIRMAN HORNl There was a great loss in land in the twenties before race 
became ja consideration* * . ~ ' 

DR. GITTELL. That is the point of my paper. In that period, either^State legislation al-/ 
lowed for that to happen or there was no reaction agmnst it. In post World War II, where 
change in population movement is racial change in the composition of the population^ that some- 
how the laws get tightened up, I would, say it is a /actor. * . ' 

VICE CHAIRMAN HORN. Do we have an analysis of the 50 States and the legislative 
votes after the Second World War and the relationship of what happened in relation to race? 

DR. GITTELL. No. ^ • 

VICE CHAIRMAN HORN. I have heard some say for years that race caused the move to 
the suburbs. There are few blacks in Minnesota, I wonder what is happening. there! , 

DR. GITTELL. I would say i^ce is not exclusively an issue.^ 

VICE CHAIRMAN HORN. I have one last question. This is to Dr. Feagin. Would you be- 
lieve metropolitan Solutions should come about through metropolitan consent? Presumably, 
political scientists have had a feeling that the people ought to decide the issues, or atjeast some 
of them, for themselves. Do you feel "consent" on a nietropolitan basis is essential whether we 
talk about education, rapid transit, or whatever? We lost, a rapid transit issue in ^ southern 
California election last week. How do you feel about it? ' ! • 

DR. GITTELL. I haVe already indicated in the paper and my statement that it seems" to be 
the only way such plans are going to be acceptable, rec:ognizing the^ reality of State politics, is to 
develop incentive arrangements for encouraging consolidation to take place. It is obvious that as 
long as. each unit votes independently it will not'result in consolidation. It is my view you are 
not going to gel State legislation to be mandatory for an entire metropolitan area, .We woulS^ 
probably be in the courts for 100 years on that issue. * 

From the perspective of my paper in response to the request, what do you do, given the 
Milliken decision? We have to look for a way to get some of those plans out of the'Vay. There 
js a plan that came out of Boston last week. It calls for met!]ropoIitan district consolidadon wi^ 
local control. It seems what we are going to h£lve to devise are means such as those. If we 
argue the point you are raising iioyf, we will get lost in the same jungle ^e are in. 

VICE QHAIRMAN HORN. Is there a reaction? * ^ ^ ^ - 

DR. FEAGIN. The rights of the Jblack children to an equal educational opportunity take 
precedence over majority opinion. It is clear that profcabiy in every central city, that has. had ^ 
desegregation plan imposed on it by a court, if you had taken a vote, the'^people.would have 



\oted against de:>egregation. I think expanding desegregation plans to the metropolitan area 
doe3 not raise ne^^ issues as to whether the majority vote of the whites in central ^ties should 
take precedence overthe legal rights of the black child. * . 

VICE CHAIRMAN HORN. Wh^re there is a constitutional right iavolved/ don't "you be- 
lieve that, if the procedure for securing consent in local electorate matters in an area result^ ia 
discrimination and is not satis.factur> , that m sUch an instance the constitutional right should 
prevail over the consent process? 

DR. FEAGIN. Yes. I think there is much more you could do ^to improve the relations 
between the suburban areas and the cities. I think Boston is a classic example. There has been a 
tremendoub failure of leadership, particularly in Boston itself. Man> white leaders in Boston 
told the people the> would never desegregate in Boston, If you tell people that long enough, >'ou 
are going to have serious problems when you eventually have to desegregate the schools. 

If the courts ^nd leaders. Presidents,^ tdl the people again, again, and again, the 
metropolitan remedy will not happen. If it does happen, people will be unprepared. There is 
probably sonriething you can do to encourage the white population to accept these kinds of 
records. So, I would go beyond. . • ' 

VICE CHAIRMAN HORN. You mentioned poll data. You are probably correct that, if you 
sampled or held an election on the issue in an^ urban area, that the people there would not 
favor desegregation of the public schools. Do you have data showing the growing "antibusing" 
attitude in the black community which we read about occasionally and which seems lo reflect at 
titudes perhapb similar to whites but held for different reasons because the burden has been 
placed on the black rather than the white children to move to the educational 9pportunit>'. Do 
you see changing attitudes in the black community as to that? Mr- OrfieldZ 

MR. ORFIELD. I thinly the poll the Commission did was informative in showing a substan-** 
tial majority of blacks in favor of -^^using when the^ were asked if that was the only was to 
achieve the goal pt integration JEver^ poll I have seen shows eight or nine to one black support 
of integration. | - ' 

. CHAIRMAN FLEMMING. In the interest of letting everyone participate in this discus- 
sion, I would like to recognize -Commissioner Freeman at this time. 

COMMISSIONER FREEMAN. You »state that throughout history the States have ad- 
vocated a great deal of power to local governments. In your reference about the funding of 
schools by ' the State, you say. "pressure for full State financing." You assume statewide 
equalization wiii force a new role j^nB power on State go>emments in relation to schools. Would 
you clarify? It would seem it really may not You say this is the power they had in 'the 
beginning. It is not really' a new power. Is it not the State resuming responsibilit^t had in the 
-beginniifg? v - ^ 

DR. G1T56LL. Or taking on something it did not take on before. While it is true I paint a 
picture that indicates a lack df State Initiative in these areas, I suggest the present financial cri- 
sis and inefffectivenesb of the property tax, which is a major source of revenue for school dis* 
tricts, is forcing reconsideration on the part .of the States in terms of ways in which resources" 
can be allocated for financing education tliat go beyond the property tax, that would be state 
wide' in nature. 

That may change from how it has been in the past There is evidence that four or five 
States are seriously considering what kinds of programs and plans thej^ can adopt to create 
either some form of equalisation or take on a full State funding. If they take on a full role, that 
is entirely a new role. I suggest it might lead to questions of structure in governments and 
other iss'^es which the ^tates had previously ignored. 



COMMISSIONER FREEMAN. You cited the Rodriguez decisiqp and s^d that there are 
four ,or/ive States whiqh are trying equalization i^rogranfs. Would you comment 6n the extent 
to which the State has an affirmative duty without regard to whether it wants to do it or not 
and the extent to which pressure should be brought to get additional States involved? 

DR. GITTELL. I have heard different attorneys interpeting the decisions of the COurt^ 
Some say on Rodriguez that we really have a way to go. In the legal end of it, the constitutional 
testing end, there are many people in the country working on that issue of forcfcig the State to 
take on t&at responsibility, * , ^ 

On the political end, there are other pressures forcing States to consider the issue. There 
are several studies and a number of organizations making that a major issue in tenns of their 
effort New York and California .are two. They are^fbrcing the issue of political , equalization of 
funding for school districts, Whil^ I have mentioned only four States seriously considering it," 
there are movements afoot that are more widespread and meamngful on a political level 

COMMISSIONER FREEMAN, Would you give e^e^ples of those pressures? 

DR. (JITTELL. Specifically, in New Jersey and California, there are statewide organiza- 
tions developing data showing inequities as a result of the present condition of funding for 
school districts. Quite extensive organization exists on the local level of community people to 
back that kind of issue for forcing the Stfite to take action. . " % ' 

. CHAIRMAN FLEMMING. Mr. Ruiz? 

COMMISSIONER RUIZ. William Taylor reacted* to the legal implications the panel spoke 
about; that is, of an evolutionary process apparently tald|ig place outside of court decisions. 
Your paper focuses on the assertion of local autonomy and th^ slowdown of consolidation. 

We know, as far as California goes, it never goes with the Natjon, Are blacks in Los An- 
geles County, generally speaking, desegregating tljeraselves tKrpughout the county? 

As you know, we have a black mayor. Our State superintendent of public schools is an 
elected black We elected a black lieutenant governor- In East Lps Angeles, Chicanos refused to 
consolidate themselves into an. Independent city in favor of dismemberment b> members. froni 
the surrounding communities. • " . * 

Would you say this is a voluntary desegregation by an ethnic group to better mtegrate it- 
self with the surrounding community or do you simply think this is simpTy a California 
phenomenon? - - i \ ■ ^ 

DR. GITTELL. I would have to know more about it. I would^say tfiere is a lack of gain in 
separation that was. a factor, not contradicting the other interest I don't really know enough 
about the situation. * • * . • . ^ 

VICE CHAIRMAN HORN. I know I raised a question as to whether, the constitutional 
standard should be disposed of in local areas. In the dissertation it was brought out, insofai^, as 
that i^. concerned, as long it is applied to race it should be decided that way. In the case of 
James v. Valiierra^ where there was ^ vote held on public housing, it did not violate the Cm- 
stitution, absent the showing a requirement was aimed at a racial minority. So, there [is a 
California case on that, " ' ' / ' 

Thank you, Mr, Chahrman., * - - { 

CHAIRMAN FLEMMING. Mr. Buggs? / l 

MR. BUGGS. Dr. Gitj^ell^ yoil^ indicate in your paper that the adoption of a statewide sWem 
of financing will resolve one of the iasues, and that under such a system there could no longer 
be a question of fUnding. Why 'would such a system bring about any change, inasmuch as the 
Scales regulate the schools now? * . ' I ^ 

DR. GITTELL. Th^t is taken out of context. From a politic^ scientist's point of view, there 
is no question in any of our minds that the Court has made a mistake. My statement pn that 
precedes that statement. \ • 



^ . T'Z^ V , CkAlBSi'^N FLEMMING. yhanlc you very, very much. This has been a very valuable con- 
/ ' , ^ . . \ n^xt pynel.wUldeai ^yith thje educjftlonal implications. Our speaker will be Dr Thomas 
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L Introduction ^ ' 

Imagine yourself as an amoral social 
scientist who was called in as a consultant by 
segregationists back in 1954. Imagine further 
that you were requested to design an effec- 
tive strategy of blunting the impact of the 
Supreme Court's historic decisV)n against 
de jure public school segregation by race. In 
retrospect, you might have recommended th§ 
following procedures. 

(1) Stall as long as possible; appeal every 
desegregation decision; plead for "time" and 
use the gained time to bolster popular re- 
sistance to the process; and deny in every 
way any claims that desegregation is 
morally ''right" and historically inevitable. 

(2) Encourage politicians and the mass 
media to emphasize the immediate dangers 
of the process to educational standards and 
the welfare of ^hile childrea And utili^ 
these aroused racial fears in organized and 
publicized resistance to school desegrega- 
tion. 

(3) Isolate the Fedex^al *court»^ in their 
' desegregation initiative by making certain 

that neither executive nor legislative^ action 
at the State or Federal levels supports the 
judicial rulings. Presidents, for example, can 
^ persuaded to denounce violence but con- 
tinually reiterate their personal opposition^ 
to the prwess. 

(4) Try at first to contain the process iri the 
ex-'Confederate States as if segregation 
were strictly a Southern pi^oblem. If and ^ 
when this fails, exploit thie growing 
Northern and Western resistance to form a 
national political base "for developing racial 
segregation as a Presidential issue. They 
defense of racial segregation may be made 



more respectable, and credible by packaging 
it in such ostensibly nonracial labels as de- 
mands tor **neigHborhood schools" and no 
"busing." 

(5) Further these trends by .ensuring the 
failure of newly desegregated institutions 
and making the costs of racial change ap- 
pear excessive. Then secure the services of 
one or more social scientists who will 
authoritatively assert that "busing fails" on 
the basis or carefully selected evidence. 

(6) Be careful to prevent desegregated in- 
stitutions •Tr?JnL evolving^ into integrated 
ones; this can best be done by continuing to 
.apply traditional methods of placing -the 
major burden for the change upon black 
Americans. Thus, avoi^l efficient transporta- 
tion planning and insist on one-way busing 
for black students only: Enlarge on Blac^ 
disenchantment v^^h these arrangements^ 
by offering to increase black employment in 
and ^apparent ^'control" of segregated 
schools. Then assert that '*black ^ people 
don't want desegregation either," thereby, 
defusing the moral thrust of the movement. 

(7) Expand private schools as- rapidly as 
possible^ so asL to- drain the public schools of 
middle-class whites and to pave the way for 
decreased expenditures to public schools. 

(8) Remember that demography is on the 
side of segregation. The last and most ef- 
fective urban bastion of resistance is the 
combination of intensive housing segrega- 
tion with the impenetrability of the bounda- 
ries between the central city and its sub- 
urbs. Place the highest priority^ oh main- 
taining these housing patterns and the 
sanctity of municipal boundaries. Indeed, 
use such Federal programs as urban 
.renewal, concentrated public housing, so- 
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called "model cities," VA and FHA 
mortgages, highway con'stniction, ^and 
'Revenue sharing" to enhance these 
seemingly '^natural" barriers to all forms of 
racial desegregation. It can always be main- 
tained later that this system of "dual cities" 
instead of "dual systems" was "***caused 
by unknown and perhaps unknowable fac-. 
.tors***/* 

It never occurred to segregationists, of 
course, to seek such social science counsel 
back in 1954. Nor, perhaps, was the state of 
the art in ^social science at that point ad- 
vanced enough to have been so foresighted. 
No matter, however, for white America uner- 
ringly evolved the strategy anyway over the 
past two decades. The narrow 5-4 denial of 
metrppoHtanism ih Milliken v. Bradley by the 
Supreme Court in Jujy of 1974 marked the 
cuhninating^act in the scenario. 

Remarkably enough, despite the operation 
of these intense methods of resistance, con- 
siderable racial desegregation has taken place 
in the Nation's public schools/ The sharpest 
gains came in the South during the late I960's 
and early 197(ys. Black children in all-black 
Soutiiera schools declined from 40 percent in 
1968 to 12 percent in 1971; and those in 
predominantly white schools rose from 18 
percent in 1968 to 44 percent by 197L Indeed, 
by the fall ot 1970 a greater percentage "of 
black children in the South attended majority- 
white public 'schools than in the North (38 
percent to 28 . percent). A more sensitive in- 
dicator, the racial segregation index (RSI),*' 
reveals the same trends. Farley (1974) has 
demonstrated ^that 42 Southern urban dis- 
tricts nearly cut their degree of student 
segregation in half between 1967 and 1972 
\{rom 88 to 48). This compares to only modest 
reductions during these same 5 years in 8 
Border urban districts, /from 80 to *69), B2 

""The radii sefrcfation index is another application of the wide 
^ ly^uMd ;JUtimilarity index that determines how far the diitribu* 
tioni of two popuUtipns are fi^>m a random pattern. The dii- 
aimiinHty ind«x it best known to reader^ of rtct relations 
reaeareh u an indicator of housing tegrefation (Taeuber and 
Taeuber, Here schools are substituted for neif hborhooda ai 
the unit of analysis. And unlike the index employing mi^ority^ 
white tchool percentages, the RSI takes into account the percent- 
sge of black children in the district as well m the degree of stu-. 
dent separstion across schools. The RSI cui be read as indic^nf 
the percentage of the srnftllej' group (usually blacks) who would 
have to shift schools to produce a racially random pattern across 
schools. ■ 



Northern urban districts (from 68 to 61), and 
16 Western urban districts (from 67 to 50). 
Note that on this index, too, the South reveals 
the lowest degree of racial school segregation 
-by 1972. ' . . 

Yet these significant gains should^not be al- 
lowed to blind us to the fact that all eight of 
the resistance mechanisms ^e still in fu}I 
operation. In fact,'^the last and most critical of 
the eight was vastly strengthened by Mil- 
liken* Perhaps, Justice Douglas was engaging 
in **ext^vagant language,** as . charged by 
Justice Stewart, when he wrote:* "When we 
nfle against the metropolitan area remedy- \^e 
take a step that will likely .put the problems 
of the Blacks and our soqety back to the 
period that antedated the 'separate but equal' ^ 
re^me of Plessy v- Fergii8on***J^ But a 
sober social science assessment certainly leads 
to the conclusion that Justice Marshall was 
painfully accurate when he described Milliken 
as "a giant step backward/' 

Within this perspective, this paper will con- 
sider briefly four specific questions raised by 
Milliken: ^ 

(aXHow much public school desegregation 
remains to be accomplished within city boun- 
daries? 

(b) How can we generate genuine racial in- 
tegration in those schools that are 
desegregated? 

(c) What are the broad demographic trends 
that make metropolitan efforts in the future 
essential? . 

(d) Could social science be of value in meet- 
ing Justice Stewart's "metropolitan criteria"? 

11. Further Public School 

Desegregation Within Central ' 
City j3oundaries 

Even the^ majority opinion in Milliken 
further confirmed the Alexander v. Holmes ^ 
principle that desegregation must take place 
within a district where schools can be racially 
identified. And there is still much to be ac- 
complished within this framework. 

Table 1, adapted from Farley <1974), 
highlights this point with^ elementary school 
' RSI's for a number of critid^I cities over the 
years from 1967 to 1972]^ first group illus- 
trates what can be achieved within a central 



Table 1 

Urban Indices op Racial Segregation in 
Public Elementary Schools, 19e7-1972* 

Cities Vith Extensive Court Orders 1967 

Fort LaiWerdale _ t'l. 93 

Norfolk -I.-^ 90 

Oklahoma/City 1 97 

San Francisco ^ 67 



IL Mildly Pressured Cities 

Ailanta \ 

Birmingham .1 



1 



^Dallafe ... 

^Fort Worth . 

''I 

Hduston 



Miami ....... , 

New Orleans 



95 

94 

- ii.a. 

93 

- 92 

92 

.... 1.^. 86^ 



San Antojiio S...... 88 

San, Diego ...-.ll,.! ^. 78 



IIL Unchanged Cities 

^ Baltimore 



Boston 



Chicago i.... > 92 

Cincinnati ; . 77 

Qeveland 90 

Detroit*. ^ 79 

Los Angeles ^ , 89 

Milwaukee .-^ 88 

Minneapolis ^ l.....™. .-t 74 

New York 52 

Philadelphia * : .1 76 

Pittsburgh , . 72 

St. Louis 4. _ . . 91 

'Seattle : . 65 



1970 
80 
67 
88 
63 

84 
80 
93 
91 
86 
74 
82 
81 
, 72 

87 
74 
92 
74 
■ 91 
80 
88 

87 . 

72 

53 

*79 

85 - 

88 

62 



1972 
4^ 
16 
25 
20 

81 
81 
89 
72 
80 
67 
80 
78 
69 

87 
74 
93 
76 
.92 
78 ' 
87 
84 
71 
54 
81 
74 
92 
62 



•Adapted from Farley (1974) . See note 92 of text for an explanation of the racial segrega- 
tion indpx;-"n.a." means not available. " • 
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city's boundaries by a sweeping court order. 
The changes fpf Norfolk, and Oklahoma City 
are particularljr striking; both were ampng 
the most thoroughly segregated of all major 
urban districts in 1967 and 5 years later 
ranked among the least segregated. 

The second group of cities illustrate the 
modest' gains recorded in this period by a 
yariety of piecemeal ^easures, such as closing 
one school, pairing a few others, and busing a 
•small number of pupils. These hesitant ac- 
tions, usually inspired by Health, Education, 
and Welfare Department pressures or threats 
of court^ action, lowered the segregation in- 
dices during this period consideraTbly less than 
, the decisive court^ orders in the first group. 
Note, for example, the minor drops iusuch ci- 
ties as Dallas and New Orleans. 

The largest group of cities in tajbl^ 1, how- 
ever, -are those whose segregation indices 
remained essentially constant or even in- 
creased over the 5-year span. Significantly 
the largest of the Border and Northern urban 
districts with vast numbers of black students 
are conspicuous in this third grejm— New 
York, Los Angele^, Chicago, PiBlatdelphia, 
Detroit, Cleveland; Cincinnati, and BalSmpre, 
A number of the cities included, such as 
Boston, Detroit, and Minneapolis, are now 
operating their schbols under Federal ^ourt 
orders and their indices will, have declined 
sharply. Yet /Obviously there is much f^irther 
school desepegation to be, accomplished 
within these vast school^ districts , which 
together account for roughly a thirdf of all 
black Americans. * / 

But the attention to the largest cit^4s often 
obscures the "mupping up" that remabs to be 
done in the":]8maller urban districts^ of the 
North withjimited black enrollments and no 
need whatsoever for metropolitan remedies. 
The Nation is dotted with these cities from 
Portland, Maine, to Eugene, Oregon, and 
which cumulated constitute a significant por- 
tion of the ^ofth*s school segregation. These 
cities havo tended to act as if the racial 
desegregation of ^, the public schools was 
strictly a S^them and big city process that 
is irrelevant to them. 

Consider this schools of Des Moines, Iowa. 
Only 10 percent of the district's 42,000 pupils 



are black. Yet this small percentage is highly 
concentrated in five elementary schools and 
one junior high which range, from about 52 
percent to 80 percent black. Indeed, two of 
these five elementary schools were just 
recently built adjacent to the city's tiny black 
community. Efforts to improve this situation 
have been modest. The two new predomi- 
nantly-bladc schools were ^ designated 
'^magnet" ^ schools and intended to attract 
whites to thejn* And a voluntary transfer plan 
was instituted in 1973. But these limited 
remedies have failed as the^ have tended to 
fail elsewhere. By June of 1974, only 17 white 
students <1 in every 2,2000 and 308 blacks (7.9 
percent) were utilizing the transfer plan and 
furthering racial mix. The I^es* Moines school 
district hasTiowasked "a representative com- 
mittee of citizens to study the problem of 
"school segregation, identify solution strate- 
gies, interpret these as recommendations to 
the Board of Education and the community^ 
and monitor program installation and program 
outcomes." 

There are many such situations requiring 
attention today. The solutions are relatively 
siniple and do not require metropolitan par- 
ticipation. In Des Moines, for instpice, the 
strategic transportation of less thanf2,000 pu 
pils (5 percent of the district) entirely within 
the central city could fully eliminate racially 
identifiable schools. Milliken should not deter 
intradistrict desegregation suits in the largest 
cities from New York to Los Angeles, nor 
should focus upon the largest metropolitan 
centers deter action in the many areas such 
as Des Moifies. 

III. From Desegregation to 
Integration 

Defenders of racial segregation toda> often 
claim that integrationists held prior to 1954 
that school desegregation would always be a 
dramatic success in terms of increased 
achievement and improved interracial at- 
titudes (Armor, 1972). But actually the 
orj^nal integrationist assertion was not that 
all desegr.egation would be effective, rather 



, the assertion was simply that racial segrega- 
tion of the public schools in the American con- 
text was intrinsically inferior (PetU^ew et 
aif 1973). Desegregation is a necessary but 
not sufficient condition for equal educational 
opportunity across the races. A s^harp distinc- 
tion must be made between more desegra- 
/ton— involving simply the mixture of the 
races-rand m^eyra^ion— involving positive in- 
tergroup contact with cross-racial acceptance. 
Now that therfe is widespread school 
desegregation in many areas, an important 
question for education becomes. How do we 
achieve integration out of desegregation? Mil- 
liken limits the ideal solution for some 
metropolitan centers, but it should not delay 
efforts at* making interracial schools more ef- 
fective. Toward this end, eight conditions that 
appear to maximize the probability that true 
integration will evolve in a scliool can be ten- 
tatively advanced on the basis of laboratory 
and classroom research, social psychol6gicaI 
theory, and observation.*' 

(i) There must be equal racial access to the 
school's resources. This critical condition 
means far more than just equal group access 
to the library and other physical facilities. 
More important, it refers to equal access to 
the school's sources of social status as well. It 
is a compelling fact that the two most 
frequently voiced complaints in desegregated 
Schools revolve around membership in the 
cheerleading squad and the student govern- 
ment—both sources of social status. 

U) Classroom - not just school - desegrega- 
lion is essential if integration is to develop. 
J^any so called "desegregated'* schools today 
are essentially internally segregated. This 
internal segregation is achieved in many not 
sc-subtle ^ways, ability grrouping and cur 
riculum separation being ,prime examples. 
However it is managed, segregation by c^ss 
room doe^not and cannot provide the benefits 
that generally attend integration. 

(S) Strict ability grouping should be 
avoided. The principal means of separating 
majority and minority pupils within schools is' 

^ . V 

*'The following lection ii drawn in j)art from chtpter 15 of the 
author*! fortheomfng volume.. Racial Ditcntntnation m- the 
United Statei (Pettifrew. 1976). 



by rigid ability grouping across various sub; 
jects. Such grouping is often based on 
achievement and IQ tests standardized only 
on majority samples. And ability grtAiping is 
increasing in American schools,, even 
penetrating down into the primary grades. 
Some grouping by subgect is, of course, neces- 
sary; Algebra 2 must follow Algebra 1. 
Rather it is the across-the-board classification 
of students into "dull," "average," and 
'^bright" that not only tends to segregate by 
race and social class b&t through labeUng sets 
the aspirations of both teachers and students 
in concrete and produces self-fulfilling 
prophecies of achievement Told they are 
dumb and treated as if dumb, all but the most 
rebellious and self -confident pupils become, in 
fact, dumb. 

Thus school systems, such as those of 
Sacramento, California, and Goldsboro, North 
Carolind, that maintained classroa;ms of 
heterogeneous ability through more open 
classrooms and team teaching have tended to 
demonstrate the most encouraging^ achieve- 
ment effects of deseg]:^g;ation. By contrast, 
systems such as Riverside, Calirornia, which 
increased its use of ability grouping with the 
onset of desegregation, have tended to show 
the most disappointing results (Pettigrew et 
aZ., 1973).' 

U) School services and remedial trainirig^ 
must be maintained or increased with the 
oTiset of desegregation. Typically there is no 
reduction , in local funds but an overall 
decrease due to narrowly conceived Federal 
guidelines for . Title I monies under the 1965 
Elementary and Secondary Education Act, 
Actually the act does not expressly forbid 
Title I funds for children from low-income 
families from foUowin'g the children on the . 
bus to the desegregated school, for so-called 
compensatory education and desegregation 
are most effective when they are combined 
rather than treated as opposite alternatives 
(U.S. Comniis^n on Civil Rights, 1967). ' 

(5) Desegregation should b^ initiated in the . 
earln grades. Racial isolation is a cumulative 
process. Its effedfs ovef ^ime on children of 
both races make subsequent integration in- 
creasingly more difficult. Separation leads 
them to grow apart in interests and values. 



ERIC ' 61 



Coleman (1966) showed that black children 
who had begun their interracial schpoling in. 
the first five grades evinced higher achieve- 
meht t0st scores (Coleman et al., 1966; p. 332). 
And specific studies in Hartford, Connecticut, 
Ann Arbor, Michigan, Newark-Verona/ New 
Jersey, Bridgeport-Westport, Connecticut, 
and^Riverside all show the best achievement 
gains for those who be^ desegregation in 
kindergarten and the first grade (Pettigrew et 
aiy 1973), The Coleman data also indicate that 
the most positive attitudes toward having in- 
terracial classes and blacks as close friends 
^ are found among white children who begin 
their interracial •education in the earliest, 
grades (Coleman et al., 1966; p. 333). . 
^ Following the assassination of Dr. Martin 
Luther King, Jr., in April 1968, a series of in- 
terracial confrontations and conflicts erupted 
in many biracial high scjiools. Some observers 
immediately interpreted this strife as 
evidence tliat desegregation "cannot work," 
that it "only leads to trouble " Yet a diametri- 
cally opposite explanation is more plausible, 
this interracial conflict typically involved 
black and white students who in the earlier 
grades h ad attended largely uniracial scJiools. 
"The hostile students, then, were unfortunately 
i living what they had been taught; that is, 
their first 8 years of schooling taught them 
that segregation was the legitimate American 
norm and did not prepare them for harynoni- 
ous interracial contact in high school. It was 
not desegregation that "failed." Rather it was 
racial segregation in the formative years that 
had "succeedecj," as it has throughout our na- 
tion's history, to develop distiast and conflict 
between Americans of different, skin colors. 

{6) The need for interracial staffs is criticai 
Another correlate of the high school strife fol- 
lowing Dr. King's murder underlines the im- 
portance of black teachers and administrators 
in- the public schools. One study has .shown 
that high school disruptions during 1968-1970 
occurred far le?s often when the black staff 
percentage was equal to or greater than the 
black student percentage (Bailey, 1970). To be 
sure, there are more positive reasons for the 
development of throughly interracial staffs ^ 
than the prevention^ of conflict. Genuine in 
tegration among students ma> be impossible 
to achieve unless the staff furnishes an affir- 



mative model of the process. Black students 
report a greater sense of inclusion and in- 
volvement when Macks as well as whites are 
in authority. In aC^ition, black and white 
teachera learn the subtleties of the process 
from each other under optimal intergroup 
contact conditions— interdepefldently work- 
ing toward common goals as equals under 
authority^ sanction (Allport, 1954; Chapter 16). 

There is growing evidence, too, that the 
role of the principal is decisive in generating 
an integrated clinmle within a school This 
fact suggests that it is impprtant .not just to 
have an interracial mix of teachers but a mix 
of administrators as well. 

(7) Substantial, rather than token, minority 
percentages are necessary. Tokenism is 
psychologically difficult for black children. 
Without thfe numj>ers to constitute a critical, 
mass, black stdaents come to think of 
themselves as an unwanted appendage, and 
white students can overlook the black 
presence and even perceive it as a temporary 
situation. But once the minority percentage 
reaches about 20 percent to 25 percej^t, blacks^ 
^, become a significant part of the school to 
stay. They are now numerous enough to be 
filtered throughout the entire school struc- , 
ture, on the newspaper staff and in the honor 
society as well as in the glee club and on 
athletic teams. Substantial minority represen- 
tation, of course, does not guarantee inter- 
group harmony, but it is clearly a prerequisite 
for integration. Not surprisingly, Jencks and 
Brown (1972) find in a reanalysis of Coleman 
Report, data that schools with 25 percent to 
50 percent black enrollment seem to teach 
their black pupils more than those with 1 per- 
cent to 25 percent black . enrollment. Token- 
ism, then, appears not only to exact a heavy 
psychological cost from l^lack . children but 
ma^ hold fewer academic benefits for them in 
addition. 

(JS) Finally, race arid social class must not 
be confounded in the interracial scht)ol. When 
the white children of a biracial school are^ 
overwhelmingly from affluent, middle-class 
families and the black children are 
overwhelmingly from poor, working-class 
families, the opportui^ities to develop integra- 
tion ^re severely limited. Such confounding of 
race and class heightens the probability for 
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conflict, Much ,of this conflict may be 
generated by value differences Isetween the 
classes, but in raceni^onscious America such , 
class conflict is typically viewed as race con- 
flict. To meet this eighth condition for the 
development of integration, the inclusion of 
working-el^s white pupils and middle^lass 
black, .pupils i3 essential The crucial group in 
shortest supply are the middle-class blacks» 
though their absolute numbers have expanded 
about 14 times since 1940. The middle-class 
black child, then, should be seen as an invalu- 
able resource for lowering the correlation 
within biracial schools between race and class* 

lY. Demographic and Housing 
Trends , 

The fundamental racial trend in population 
and housing is well-knav.T.. It can be capsuled 
by saying that the central cities are getting 
rapidly blacker as suburbs continue, to expand 
with whites. But within this wide brush 
stroke are a number of detmled trends and 
phenomena that are relevant for the postrAffZ- 
liken era in civil righta 

Black Americans have in 30 years trans- 
forined from a rural to an urban people; four* 
fifths were rural in 1940 and four-fifths were 
urban by 1970* Blacks, in fact, are now more 
iirban than whites (81 percent to 72 percent 
in 1970). This growth has taken place largely 
in the Nation's largest , central cities at 
precisely the time these cities were undergo- 
ing massive suburbanization of their white 
populations. The overuse and misuse of the 
"white flight" notion overlooks that what is 
odd about the American post- World War II 
residential patterns was not development of 
the suburbs by whites but the intense system 
of discrimination that prevented blacks from 
following them to the suburbs. Other industri- 
al nations have witnessed comparable rates of 
suburban . growth in^tneir metropplitan areas 
since World War 11 without racial motivation 
being involved. 

Some , observers, such as ex-President 
Richard Nixon, would mininiize the role of 
blatant discrimination in excluding blacks 
from the suburbs and emphasize economics. 
But this is an insufficient explanation. On 
economic grounds alone, many metropolitan 
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areas, would have almost the same proportion 
of their metropolitan blacks in the suburbs as 
of their whites. Thus, the 1970 U.S. census, 
(1972) provides the following illustrations: in 
metropolitan Chicago, 54 percent of the 
whiles live in Che suburbs compared with only 
S percent of the blacks though 46 percent of 
the area's blacks would be expected to do so 
on economic grounds alone; in metropolitan 
Detroit, the, comparable figures are 73 per- 
cent, 12 percent, and 67 percent; in 
metropolitan Washington, D.C., 91 jStercent, 20 
percent, and 90 percent; in metropolitan Min- 
neapolis, 58 percent, 6 percent, and 49 per- 
cent; and in. metropolitan Baltimore, 58 i)er- 
cent, 5 percent, and §X percent These data 
suggest that black America's economic gaios 
in recent years combine' with the considerable 
range of housing in the suburbs to constitute 
a substantial potential for a black demand for*" 
suburban housing. Such a. conclusion is sup^ 
ported by an abundance of survey data that 
indicate bl^ willingness to reside in racially 
'mixed-neighborhoods (Pettigrew, 1973). 

'niis suburban potential in the future may 
not, however, be met with interracial re- 
sidential developments- Proportionately, the. 
tiny black population in the suburbs grew 
faster during the I960's-than the white popu* 
lation in the suburbs. But much of this 
growth took the form of either. '*mini-ghettos" 
(e.g.,(gDnti^c, Michigan)" or the spillover of ex- 
panding' central city'' ghettos into . Jhe 
"suburbs'* (e.g.. East Cleveland, Ohio). Salt- 
and-pepper residential patterns in the sub- 
urbs are not as prevalent as commonly 
thought. Nonetheless, even these mini-ghettot 
developments are. usually easier* to service 
with interracial schools than the massive 
black communities of central cities. And there 
was some significant rise during the 1960^s in 
black suburban 4)opulations in . such 
metropolitan areas as Washington, D.C., Los 
Angeles, and New York City— though only 20 
percent, 11 percent, ^nd 17 percent, respec- 
tively, of even these area'srhlacks resided out- 
side the central city by 1970. " 

The past prevention of the natural growth 
of a. black suburban population has more 
severe consequences for public school 
desegregation than the total population 
figures suggest. This is true for three 



reasons. First, white families with school-ag^d 
children in metropolitan areas reside in the 
suburbs more than white families in general. 
Now only about a third of such famiUes live 
in .central cities^ contrasted with over four- 
fifths of mett-opolitan black families. Second, 
racial differentials in. fertility cause black 
communities to be markedly ytfunger than 
wiite ones. Moreover, presently declining 
black fertility ratios will not alter this racial 
age difference substantially for some years. 
TTurd, private and parochial schools remove 
large numbers of mostly middle-class whites 
from uroan public school systems. In Philadel- 
phia, around 60 percent pf all school-aged 

^ whites attend Rtomaii Catholic schools; in St, 
Loujs and Boston around 40 percent do so. 
AndVeince only about 6 percent of black 
Americans are Roman Catholic, blacks are 
grossly underrepresented in parochial schools. 
Private schools are less of a tradition in the 
South, though their enrollments have now 
grown to roughly 5 percent of the region^s 
school population, • ^ ^ 

The housing separation of the races is in- 
tense within as well as across central city 
boundaries. Taeuber and Taeuber (1Q65) 
showed that by 1960 the housing segregation 
index for the country's central cities had 
reached an astounding 86.2; that is, six- 
sevenths of all the racial segregation possible 

. in fact existed, with 8? percent of all blacks 
required to move from largely-black to large- ' 
ly-white blocks before a random racial pattern 
would result. No other residential segregation 
pattern between two major segments of 
American socj^ety approach6s this figure. For 
ex^ple, social class indices and white ethnic 
Jmices of housing segregation are .generally 

jTorAy half as large. Racism^ then, in the form* 
of malplanned government programs and bla- 
tant real estate discrimination (Pettigrew, ^ 
1975}, provides a uniquely intense example of 
residential sep^tion. 

Nor is this apartheid arrangement subsid- 
ing substantially (Sorenson, Taeuber, and 
Hollingsworth, 1974). During the 1950's and 
1960's, very modest reductions in housing 
segregation did occur for the Nation*s central 
cities as a whole. Yet the median 1970 index 
for 34 Southern cities was still 91; for 12 
Border cities, 87; fgr 53 Northern cities, 81; 



for 10 Western cities^ 81. In ^many of our lar- 
gest central cities^j the. degree of racial 
segregation in housing remains almost as ex- 
tensive as it can. possibly get Dallas has a 
1970 index of 94--Chicago jand Houston, 93, 
Los Angeles^ 91, and St Louis and Cleveland, 
90. In fact> there is little variation across 
major cities. The least segregated mdude San 
Francisco (75), New York (77), ^Wfcashmgton, 
D.C. (79), and Minneapolis (80). 

The significance of these housing segrega- 
tion data for school segregation is gauged by 
the correlationObetween them apross central 
cities- Farley (1974) finds this relationship 
much closer in the North than the South, iti 
.part because there is more Northern variance 
on both indices. The 1970 correlation between 
the housing gnd school segregation indices 
across ^jtf^orthern urban districts is 0.53 and 
across 37 Southern urban districts is only 
0.27. Several interesting points arise from this 
anal^^sis. For one thing, b9th relationships are 
somewhat reduced by a few medium-sized ci- 
ties that effectively desegregated their 
schools despite high levels of housing separa- 
tion (e.g^ Berkeley, Providence, Harrisburg, 
Pasadena, Asheville, and Charlotte). For 
another, both correlations reveal that the con- 
nection between housmg and school segrega- 
^tion is not .as close as^pul^ly believed. Once 
squared, the coefficients of 0.53 and 0'.27 in- 
dicate that only^ 29 percent of the North's 
urban school segregation and only 7 percent 
of <the So.uth's is accounted for by residential 
segregation. 

This demographic perspective prepares us 
now to tackle the nddle advanced by Justice 
Potter Stewart in his important, if perplexing, 
concurring opinion. 

V. Social Science and Justice ^ 
Stewart^s ^'Metropolitan 
^ Criteria** 

Justice .^tewart, in joining the four Nixon 
appointments to the high bench to form a 
majority in Millikeh v. Bradley j left * a 
loophole operi' for metropolitan , remedies in 
the future that has receive considerable 
legal attention and discussion recently. 

This ia not to say, however, that an inter-dis- 
trict' remedy of the sort approved by the 
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» Court of Appeals would not be proper, or 
even necessary, in other factual situations. 
» V ^ Were il to be shown, for example, that state 
officials had contributed to the separation of 
the races by drawing or redrawing school dis- 
\^ trict lines***; by transfer of school units 

between districts***, or by purposeful, ra- 
cially discriminatory* use of state housing or 
zoning laws, then a decree calling for transfer 
^ of pupils across district lines or for restruc- 
. * ^ring 9f district lines* might well be ap- 

propriate. 

Stewart also pointedly emphasizes that he 
detected no findings made in the district 
court "concerning the activities of schpol offi- 
cials in districts outside the city of 
Detroit***" or '*£hat the differing racial com- 
position between schools in the dty and in the 
outlying suburb^ was caused by official activi- 
ty of any sort." • • 

The interpretation of these '^metropolitan 
criteria" set down by the. crucial "swing** 
Justice is complicated ty a numbe r of^ n- 
siderations. One ibust remember that the two 
metropolitan cases to reach the Supreme 
Court, Richmond, Virginia, as well as Detroit, 
did contain considerable material along 
^ several of these lines of evidence. For exam- 

ple, the record of the Richmond cas'e> in which 
Justice Stewart apparently also rejected a 
metropolitan remedy, was repleCe with 
evidence concerning naked , discrimination 
against blacks seeking housing in the two in- 
volved .counties (Henrico and Chesterfield). 
The Richmond case also demonstrated dis- 
criminatory activities in the past by school of- 
ficials Hi these outlying counties* Stewart 
might have cpnsidered this proffered evidence 
to be insufficient proof; but we have no way 
of judging the standards of prDof he is requir- 
ing for his "criteria." 

Recall, too, the extrfeme degree of housing 
segregation by race that typifies the Detroit 
metropolitan area. Only 12 percent of the 
area's blacks live in the suburbs, and they 
. constitute only 4 percent of the suburban 
population. {Yet even this small se^ent is 
' concentrated in three communities— Highland 
, Park, Inkster, and Pontiac. Many of Detroit's 
] suburban communities are nationally infamous 
for their near-total exclusioa.of their black 
• fellow citizens. Hence, Dearborn and Dear- 

^ horn Heights are listed in the 1970 census as 
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^ having just^ iwo black families each when 
7,487 would have been expected on the basis 
of family income; Allen Park (1,490 expected), 
Lincoln Park expected), and South Gate 
(1,279 expected) had only one black " family ^ 
each; and at least nine additional Detroit sub* 
urbas in 1970 had four or fewer black fami- 
lies. 

- The role of social science in Meeting 
Stewart's "criteria" is made harder by^a par^ 
Jicularly ^puzzling footnote inserted by the 
Justice. Directing his remarks to his "Brother 
Marshall,^ he writes: 

It is this ess^ptial fact of. a predominantly 
Negro school population in Detroit — caused by • 
unknown and perhaps unknowable factors 
such as in-migration, birth rates, economic 
changes, or cumulative acts of private racial 
fears— that accounts for the "growing core of 
Negro schools," a "core" that has grown to in- 
clude virtually the entire city. 

There are many 'aspects of hiunan societies 
-whose causes are "unknown and perhaps unk 
nowable." But the tight, unremitting cont^in^^ 

1^ ment of urban blacks ov^r the pastjwlf-cen- 
Tury within the bowels of Amgrit^ cities is 
not one of them. In fact, niosf social scientists, 
who "specialize in American race -relations 
would agree, I believe, that housing segrega- 
tion ia one of the better imderstood processes 
in our re^m of study- So well is it understood 
that mathematical models that usefully simu- 
late the process and its consequences for edu- 
cational, employment, and income inequities 

. have been widely developed (Pettigrew7 1973, 
1975). Apart from what this startling state- 
ment reveals about Justice Stewart's 
knowledge of the relevant social science 
evidence, it is also self-conti*adictory. Having 

. declared the preponderance of black pupils in 
the Detroit dty schools to be "caused by unk- 
nown an d unknowable factors " Stewart 
proceeds nevertheless to provide an illustra- 
tive list of what -his lay theory leads him to 

M view as important— '4n-migration, birth rates, 
economic changes, or cumulative acts of 
private racial fears." One could cynically read 
this bizarre footnote to mean that the Justice 
much prefers his own private social 'theory" 
. to solid social science evidence. 

On a broader levfel, three interpretations 
have been advanced to explam Justice 



Stewart's position. None of these tltfee are 
mutually exclusive; all of them maw be cor- 
rect. The importance of metropolitanism to 
the viability of American democracy and its 
dependency upon gaining majority support on 
the Supreme CouVt make it worthwhile, then, 
to discuss briefly these three interpretations. . 

Fu^t, it is maintained that the metropolitan 
cases reached the high court at the wrong 
time and under the worst possible political cli- 
mate. Justices, goes this, reasoning, are 
human^ too; they are politically sensitive, read 
the newspagepsr-^d remember who ap- 
poinj^d'-'tliem. lliey realize the post-civil- 
l^ts era reaction is in full swing, that Pre- 
sidents now openly flaunt racist beliefs while 
Congress busily passes antibusing riders jon 
educational funding bills. They may also even * 
fear the possibility of antibusing amendments 
to the Constitution. In sugh a climate, it is ar- 
gued, legal concerns fade in the wake/ of 
political realities. Justice White, in his blunt 
dissent, forcefully advanced this explanation 
for the majority's ruling: ^ 

Today's holding, I fear, is more a reflection of 
* a perceived public mood th^t we have gone 
far enough in* enfolding the Constitutiorfs 
guarantee of equal justice than"^ it is the 
product of neutral prii^ciples of law. In tfie 
, shprt run, it may seem to be the easier course 
^ to allow our greatmetropolitan areas to be di- . 
^J- vided up each into two cities— one white, the 
.other blajck— but it is a course, I predict, our 
people win ultimately regret I dissent ' 

Second, many observers belieVe that the 
, Detroit case^ and its proposed remedy ^y^re 
simply so massive in scale as to scare even 
those who might otherwise look favorably 
upon metropolitan solutions. One of Justice 
Stewart's key summary sentences appears to 
support this view: 'Tfh^ Courts were in error 
for the simple reason that the remedy they 
thought necessary. Was not commensurate 
vgith the constitutional violation found.*' 

There are, however, reasons for beUevihg 
that this interpretation is too simple. The 
Supreme Court could have remapded the case 
back to the district court for further hearings 
on a limited metropolitan scheme. Indeed, it 
could have— at Stewart's insistence as swing- 
man— chosen from a wide range . of inter- 
mediate steps as opposed to outright rejec- , 



tion. There is also the Richniond case to con- 
sider. There the scale * was only about ah 
eighth of Detroit's: 105,000 students attend 
public school in the contested three-district 
area. Moreover, about 75,000 of these stu- 
dents were being bused prior to the case,^d 
metropoUtanization would have reduc^fi JiiSs 
number to about 65,000 while vi^tly extend*- 
iqg school desegregation^ This is a critical 
point that separates the' jiietropo]itan thmst 
from simply more buying, and we shkll shortly 
return to it. In any^ event, according to the 
**mas^ve scale'' interpretation of Stewart's 
Milliken o'pmoxt, Richmond, Virginia, should 
have been an ideal case for the Justice to 
have accepted* some form of metropolitanism. 
But he Apparently did not in the 4-4 deadlock 
with Justice Powell not sitting. 

Finally, there is the interpretation that 
Justice Stewart was acting (on his own social 
. **theory."" If the 'Veal" factfars are '^unknown 
and perlfaps unknowable," j as Stewart in-, 
•dicated, then it ifollows that <me '^theory" is as 
tenable as another. Consequently, goes this 
ai^;Ument, Stewart felt free to\ct on his per- 
sonal social "theory** of Jaow urban race rela- 
tions operate* now in the United States. And 
this ''theory"* may well be influenced by much 
of the current pseudoscience that appeases 
white American conscience's during this l^ost- 
Reconstructipn-Hke period. (Wattenberg^s The 
Real Majority is an e^:cellent ekample of ^this 
genre.) This 'theory^" borrowing from reveal- 
ing parts of Stewart's JDpinion, may consist of 
the following chain of cbntentions: 

A. Most, if not all, of the racialseparation 
between central city and suburbs has been 
brought about by ''natural causes'^ largely * 
beyond the reach of the law. Blacksvhaye had 
heavy in-migration into tlie central cities 
where the opportunities, for the poorly edu- 
cated have been concentrated; and their num- 
bers swelled rapidly, too, froin high^J^jrth^ 
rates. Whites have natiurally sought better 
and more expensive Rousing in the subij^bs; 
and. their rising economic prosperity allowed 
ihew to dp so in far greater proportion than 
blacks. , 



^ThU interpreUtlon hu ^en most peniuisivtl^ advanced by 
WilKim Tiylor, now of Catholic Univertity and fofrmer tUff 
director of the US. jCommUtlon on Civil RighU. The following 
panp^ph benefited from* a dltcuiaion wiUi Taylor, but he is not 
reaponsible for my handling of the idea. A full statement frorn 
Taylor will shortly appear in print . 
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* ^ " .B. Prejudice and discrimination have been^ 

* * involved in this/process, to be sure, but they 

are largely manifested in "cumulative acts of 
.private racial fears^*' Agfdn, such acts may 
largely be beyond the. reach of the law. 

C. The racial desSgregatiSn of the public 
schools is important to provide within 
established district lines on constitutional 
grounds. But the special problems raised by 

* aji overwhelmingly black sphopl district within 
central cities are not so severe as to justify ; 
drastic remedies. After all, black Americans 
have made considerable progress as a group 
in the past two decades, anSs^romise to con- 
tinue to do so without metropolitanism. In- 
deed, over time their movement to the sub- 
.urbs will eradicate the geographic^ disparity 
Avithout litigation. 

D. Metropolitan remedies are drastic and 
extreme. They will invariably lead to massive 
increases in busing and administrative struc-: 

, ture — both changes likely to stir up further 
an alrea>dy aroused white America. 

In short, Justice Stewart's concurring 
opinion in Milliken seems to be under:^rded 
by a social framework that views residential 
segregation across municipal lines as natural^ 
the school problems created by this housing, 
pattern as not too serious, and the social 
changes nejcessitated by metropolitan solu- 

^ : ' tions as too extreme. 

^ It is the contention of this, paper, however, 
that virtually every link in this social **theory** 
can be challenged by social science research 
as either flatly incorrect or. at best exag- 
ger^tgd^o the extent that this 'th^oty" 

^^^.^^eSy in fact, lie behind Justice Stewart's 
reasoning, social science contributions in fu- 
ture metropolitan litigation should center on 
the counter-evidence. Consider once again 
each central contention of the "theory." 

A. Residential separation is one of the Jeast 
"naturar* processes to have developed in 
American race relations since slavery. The so- 
cial science research literature on the subject 
has firmly documented that governmental 
deciftions, particularly those of the Federal 
Government itself, hav^ shaped and deter- 
mined much of the pattern we see today 

^ (Pettigrew, 1975), Indeed^ ever since the first 
iJational Housing Act in 1935 each, major in- 
itiative in housing by the Federal Govern- 



mentv furthered racial discrimina- 
tion—especially between central city and sub^ 
urb. Public housitg, VA and FHA mortgages, 
rban renewal, 221D-3 and later 235 and 236 
ousing, modj^l cities (with its^ original 
metropolitan stipi^lations carefully removed 
by Congress), eve^i Federal highway construe-, , 
tion-each in it^ own way furthered the 
process in a modt unnatural w^y. Abrams put 
in bluntly:, 

***the federal government, during the New 
. Deal period, not only sanctioned i^cial disr 
crimination in housing but vigorously ex- 
horted it From 1935 to 1950, discrimination 
against Negroes was a condition of federal 
assistance. More than 11 million homes were 
built during this period, and this federal policy 
did moijijo^egtrench housing bias in Amer- 
ican ne^Iiborhoods than in^r cnuHrnnld undo 
*by a ruling. It established a federally spon- 
' sored mores for discriminatioh in the subur 
ban communities in which 80 percent of all 
new housing is being built and fixed the social 
and ntcial patterns in thousands of new 
neighborhoods. (Abraips, 1966, p. 517.) 

State and^. local governments rfeadily ex- 
ploited these biaised Federal programs and 
distorted thenr further as instruments for 
creating housing apartheid. Lewi (1969) .has 
provided a brilliant" -analysis of how this was 
done with over $5 million in Federal fiinds in 
Gadsden, ^ Alabama. Real estate dealers, 
licensed by the States, completed the process 
^by open advocacy of racial segregation, an ad- 
vocacy that continues throughout Ihe^diintry 
to this day. 

The final part of contention "A" in the 
"theory" concerning "economic changes" has 
already been dealt with. We have noted that 
economics(plays only a minor role in accou?it- 
ing for racial segregation inTiousing. 

B. The role of active prejudice and dis- 
crimination has also been carefully docu- ^ 
mented by social scientists; and these Hndings 
^ strongly suggest that thia rple is by no means 
simply "ciunulative acts of private racial 
fears" that ar^' likely to be beyond the arms ^ 
of the law. Rather they are quite likely to fall 
clearly witjiin the termS of largely unenforced 
antidiscrimination legislation now on the law- 
books. For exapiple, Johnson, Porter, and 
^ Mate^an (1971) conducted a rigorous experi- 
ment to test the degree of discrimination in 
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apartijient rentals again&t both black and 
Chic^no couples in Los Angeles. They found a 
statistically significant pattern of discrimina' 
tion which involved not only the availability, 
of apartments, but the sizes of rents and extra 
fees as welL Work done in Gadsden and Los 
Angeles would not be convincing in a Seattle 
caSe, of course. But these studies by Lewi and 
Johnson et al. offer models of the kind of 
research that can easily be done in any area 
where litigation is bein'g planned 

C, There is growinjj^evidence in social 
science that tilje^;^preme 'Court's 1954 
judgment concerning ^*^de jure public school 
segregation— "separate j facilities are in- 
herently unequal"— applies with equal force in 
contemporary America^ society for schools 
segregated by race by virtue 'of the an- 
timetropolitan chai^cter of our school district 
.4ines. Moreover, black progress over recent 

decades is by no means uniform across the 
group. Watt enberg not only exaggerates black 
progress in The Real, Majority, but he vir- 
tually ignores the growing polarization within 
black America between the haves and the 
Jiave-nots (Pettigrew, 1976). The blacks with 
skills and access to eq^al educational opportu- 
.nities are, in fact, living proof of the gains of 
the civil rights movement, and they are in- 
creasingly moving ahead in terms of income, 
education, and employment. But a large seg- 
ment, perhaps a m^jority/of black Americans 
have not significantly/ benefited from the 
gains of recent decades. Arid 4t is- this "other 
black America," largely out of view., of 
whites— especially whites on the Supretne 
Court— who constitute the immediate ne^d 
for sharp structural changes in American rate 
relations. There is still a serious race relations 
problem in the United States, and particularlW 
in the cores of our major central cities. And it 
is a problem that is growing worse.. We have 
already noted how housing segregation .is no : 
improving at any significant rate (at the 1960 
to 1970 rate,, racial desegregation in housing 
woul4 effectively take hold in about four xo 
five centuries'). / 

D. Metropolitan remedies, if well planned, 
need not be extreme and drastic. In fact, Wiey 
have the potentialvof actually decreasing the 
**cost" of the racial desegregation process. 
Medium-sized areas such as Richmond, Vir- 



ginia, we have noted, can often reduce busing 
with metropolitanism. This is a point that 
deserves emphasis because it is neither obvi- 
ous nor has it so far been advanced forcefully 
by metropolitan advocates. It will not be true 
for all metropolitan areas. Yet, by elinjmating 
the artificial restraint of district boundaries, 
metropolitan approaches often make possible 
new and efficient .means of transportation 
planning that result in less busing for the 
same degree^ of desegrejggitfoa The demo- 
graphic basis of this irinportant phenomenon 
lies in large black communities' having 
reached the central city's boundaries; this , 
places blacks near large concentrations of 
suburban whites, since there is generally a 
gradient 91 ever-decreasing density of popula- 
tion as one moves out from the urban core. 
In addition, any concerns Justice Stewart 
. may have about the possible Kafka-like 
enormity of metropolitan adn\inisti^tive ar- 
rangements can also be eased by careful 
pJ^QI^iiig. In the Richmond case, for example, 
six or seven subdistricts with approximately 
equal racial proportions were proposed in 
place of the existing three districts. The neW' 
'metropolitan structure would have resulted in 
smaller districts; metropolitan remedies need 
not translate into bigness and the threat of 
Kafka. But this^ suggests that future cases in 
Federal courts that seek metropolitan school 
desegregation should pay more attention to 
demonstrating the feasibility and viability of 
this approach; - - ^ ' , 

VL Conclusions 

This sociological view of the po^t-Mil^iken 
era in American race relations has led to a 
number of conclusions concerning future ef- 
forts and directions. In summary fashion, they 
may be listed/as follows: 

(1) There is much still to be accomplished 

within the Alexander Holmes framework. 

Some of the very largest cities in the United 

« 

States -such as Los Angeles, Chicago, and 
Cincinnati- maintain public schools that are 
virtually as segregated as they ever were and 
also have enough whites to develop considera 
ble desegregation without metropolitanisni. 
Easy to overlook, too, are a vast number of 
smaller cities, such as Des Moines, that have 



relatively small black communities but tight 
elementary schoul se^egution nevertht^lesb. 
For the Des Moines type locality, ideal solu- 
tions are readily available with a minimum 
of transportation and within central city 
boundaries. 

(2) Desegregation is a necessary means to 
an end, but integrated schools are the final 
goal. There is much to be done, both .by edu- 
caters and lawyers, in ensuring that those 
schools that have^ been desegregated have 
every opportunity of evolving into integrated 
institutions. Toward that end^ eight structural 
conditions of schools that seeni to further in- 
tegratibn were cited, including equal acess to 
resources, the avoidance of rigid ability 
grouping and token /nlnority percentages, in- 
itiation of the process in the early grades, ra- 
cially mixed 3taffs, and socioeconomic as well 
as racial mixing. 
\* (3) Within the broad 'trend toward black 
cities and white ^suburbs, th^^re are a 
jbumber .of demographic phenomena which 
inust be kept in piind in viewing ]bhe postMil- 
liken ersu^Fii^t, apartheid acros3 ^;it^ jboujiSa- 
/Jjes j5<.ni0^e k fuji^ori of blatant discrimina- , 
. tibri against blacks moving, to .th^^ suburbs 
lliJ,a^ :$()-called "white ^%ht;' Se^^^ 
ecopothic " differences .,fc?t>y6Vft fcjacks, ancj., 
^hites playj only a minor, iioje in this e3ccIusioii 



six-sevenths of all of thg possible housing 
segregation by race in,America*s central cities 
now exists. And this black-white separation in 
housing is roughly twice that ethnicity and 
social classl' Sixth, this extreme degree of re- 
sidential apartheid is subsiding so: slowly that 
it would require at the 1960 to 1970 rate of 
change about four tp five centuries to 
eliminate it. Finally, the relationship across 
central cities between housing and school 
segregation is not as close as many believe, 
and it could be even less with^the ^option of 
metropolitan approaches. Using dissimilarity 
indexes, only 29 percent of the urban North's 
and 7 percent of the urban South^s school 
segregation could be accounted foi: by indices 
of residential segregation.^^ 

C4) This demographic perspective, together 
with direct research evidence of racial dis- 
crimination in -housing through State action, 
m^ay constitute* an important contribution of 
social science in later efforts to meet Justice , 
Potter StewartV "criteria** for metropolitan 
remedies. But there are <!omplicatio{is to un- 
derstanding Stewart's crucijd/ "swing^' posi- 
tion. Some of. what he calls for was, in fact, 
furnished in the Detroit anc} Richmond cases 
\yhich he apparently rejected. And suburban, 
t)etr^)it affoi^s a.nationally infamous illustra- 
\ioii ,x>t , the blatant exclusion of black re- 
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. of bku^s'frqnl the suburbs. TTUrd, ^nucft of siden|s. fttoreover, Stew^atl's footnote that 
the tiny bl^cfe j)opufetion in the swburbs .(inscribes the factors behind residential 
iound in. either mini ghettos or jcdntiguqus fe^t. . . sejg^ej^tlotft by raqe as "unknown and perhaps 
'tensions ^of core, qity gh^tos rather. fh$n in ^^ unigjowab)<g'' is particularly puzzling. Three 
salt-and-pe|ipejr patterns. XouJ^h^ .the ^^oo- ^ inte^r^tatSions ar^ possible, the current 
. ,6(squeiices' for the p^ is not conducive to new 

^eparatipn across city li^es ai^e, ^cfuajly more i^juedi^il ji^^^ the scope of the Detroit 
severe than the gross population pgujre^ inX^ >^ i^eni^dy; appe^^red too enormous, and Justice 
.dicate. Thl^.^is4rue for thyjee reasonk^^jyhit^ i,^ Sfe\ya^ acted on the basis of his 

families with schogl-aged chifdren res|(^, fri 'r."j^wn,q social "theory." In the latter 

the, suburbs eVen more fhaii., whites.! ili,, "tv^^^^ evidence that 

g^nera^ Dla(?ks have a higher bir% rate. ^^ ,^V^1 b^eypnd that presented in the 

thus form a ^oung population ^ivith di$p^^r^ ^ J^i|pjif md Richmond cases could be of help 
,\.-Jtifijjately^ number^ of sc]^oo]^,^^^e^.:^nil/ . \ iri lat^r/altei^^ to persuade Justice Stewart 
dren, and pjjivate and parocl^ial, schools jn " ..JLo4^)|ii*Jit&fp^^ 

som^ areas remove large ^humb<^.s of middf^^^^^^^ paper has presented 

,^clas^ , white |)UJEils iront;.3^he pi^b^^^^ for two types of future 

population.' , , ■ ' \ the^ one hand, it is 

* Fifth,, residential separa£ioA..by,?rac(^ Js jn*»^. .^^^ efforts are - 

. tense wilhin as well as aprds^ ci^nb^l cit^' tfijder the Alexander v. 
boundaries., .Thanks to"^ discn^\^2Llory,!^xe9i^^ breakthroughs are 

estate .practices. an4 govern,rpenUl^.progrfy|is^. .^^^^^ largest of ceA* 
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tral cities and among .^mailer, Northern cities 
with small black communities. In auuatonf 
strenuous effort is required to transform 
merely desegregated schools into truly in- 
tegrated ones. On the other hand. Justice 
Stewart's invitation to test the limits of Mil- 
liken v. Bradley must be accepted. The demo- 
grapbic situation of today's race relations 
points dramatically to the conclusion that 
America will soon regress back to an earlier 
stage in civil rights withbut metropolitan solu-: 
lions. Hopefully,, social Science will be able to 
contribute to thil vital endeavor. 
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, CHAIRMAN FLEMMIN.G. We would like to have a lO-minute summajy of your main is- . 
sues. ' 

DR. PETTIGREW. Thank you. I appreciate the^ invitation. I don't remember being at a 
meeting where I knew half the people in the room. 

r started off niy paper by giving what I think to be eight major ways white America has 
resisted school desegregation. I don't believe th§re was a conspiracy, to figure^his up. The 
country shows its ingenuity by muddling through with continued resistance. 

I think Milliken represents an eighth and in some ways the ultimate last ditch. Lo>s\}ied at ^ 
in this perspective, Targue the degree of school desegregation we do have 20 years after Brown 
• . is remarkable, considering the barriers placed in its way. 

.1 would disagree with my legal colleagues earlier who say Milliken was ^ot a step back but 
, not a step lorward. Legally, that may well be true. In a social science view, it is certainly not 
• true. Not to go forward in this direction (I agree with Joe Feagin) is a step l^ack. We will see 
the figures in school desegregation decrease If we do not have a form of metropolitan remedy, 1 
will not give up on that. But I tried also to argue in my paper there is a great deal to be accom- 
plished within the Alexander v. Holmes framework. 

' Some of the largest cities in the United States maintain public schools virtually as 
sej^eijgated as ever. They have enough whites to develop complete desegregation without use of 
thasuljiirbs. Look at Des Moines, Iowa. They have a small black community. Ten percent of the 
school system is black. Yet they have tight segregation. 

One of our firmest research findings is that elementary school desegregation has the most 
effect. That is the level where you can get the most effective desegregation in cities like Des 
Moines with little trouble and little busing. You can have an ideal desegregation plan. We should 
not leave out the Des Moines of AiBfrica. . . 

I argued within Alexander v. Holmes that there is aJ9t to be done at those schools that are 
]\ formally desegregated, but not integrated. I would like t6 make a sharp distinction between 
, those two terms.. We have a way to go in most aesegregation of the schools to make them in- 
\ tegrated. I think, in both social science and the law, there are a lot of improvements that have 
;to be made to make effective integration come about. ^ , * 

There are eight structural conditions of jschools that seem to further integration— that is, 
positive interaction by race in the classroom beyond the simple racial mix. These conditions iij- 
elude, equal access to resources, physical as well as social status, the avoidance of token miriori- 
ty percentages, the initiation of the process in the early grades; racially mixed staffs, ,and 
^ socioeconomic as well as racial mixing. This final factor we. may not get through the courts, but 
we should still press to have it. 

Having said that, I have tried to specify in my paper a number of phenomena which must 
be kept in mind from the demographic standpoint. First, apartheid across city boundaries is 
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more a function of blatant discrimination against blacks' moving lulo suburbs than of so-called 
''vvhite flijght.** Second, economic dliierences between blacks and whites pla> onl^ a minor role in 
the epcclusion of blacks from the suburbs. Three, much of the tiny black, population in the sub 
urbs is found in either mini-ghettos or contiguous extensions of the core dt> rather than in salt 
and-pepper patterns. ' / 

Fourth, the consequences for the schools of the racial separation ^across city lines are ac- 
tually more severe than Uie gross population Hgures indicate. This i^^rue for three reasons. 
White families with school -aged children reside in the suburbs even more than whites in 
general. Blacks have a higher birth rate. Although their rate is coming down rapidly, it is stiU 
higher than that of whites. Finally, private and public schools remove large numbers of white 
and middle-class children from the population of the schools. Roughly 60 percent of the school- 
aged white children in Philajdelphia attend parochial schools, 40 percent' in St. Louis, and 40 per- 
cent in Boston. You cannot forget this parochial effect. 

Fifth, the residential separation by race is intense within as well as across city boundaries. 
Thanks to discriminatory real estate practices and government programs, six-sevenths of all 
possible Tteusing segregation by race we could have in America s central cities now exfet.s. This 
black -white separation is roughly twice that that you find for ethnics within white ethr^ic groups 
and twice th^t you find between social classes. There is, in short, nothing to. compare with the 
extreme degree of black-white separation in housing. 

Sixth, this degree of residential apartheid is subsiding so slowly it would require at the 
1960 to 1970 rate of change (if that rate were to continue uninterrupted) four to five centuries 
to be eliminated. ' * . 

Finally, the relationship across central cities between housing and school segregation is not 
as close as many believe. It could be even less with the adoption of metropolitan approaches. 
Using the dissimilarity index, only 29 percent of the urban North's and 7 percent of tlie urban 
South*s could be accounted for by indices of residential segregation. That is within central cities. 
These figures would go up if you include metropolitan areas. 

This demographic perspective in housing, together with direct research ^evidence of racial 
discrimination in housing through State aQtlon, I think ma> ^coi^titule an important contribution 
of social science in later efforts to meet Justice Potter Stewart's criteria for metropolitan 
remedies. But there are compHcations as several speakers have indicated to understand 
Stew art*s*s wing,, or ''flywheel," position. Some of what he calls for was in fact furnished in the 
Richmond cases, which he "apparently also rejected. 

I was deeply involved in the Richmond case. So, my judgment may be biased. It seemed to 
me, however, th^ we made a good case of State involvement in housing segregation in Chester 
field and Henrico Counties. What is he looking for there? Suburban Detroit affords a nationally 
infamous illustration for generations of the blatant exclusion of blacks in residential areas. Con 
sider ||||^rbom, Michigan. It has long been the classic exclusion of black people from suburban 
living.. 

Stewart's footnote describes factors behind residential segregation hy race as "unknown 
and perhaps unknowable." That is particularly puzzling to a sociologist. There are, a lot of things 
^"unl^nown and perhaps unknowable,**" but segregation by race in our cities i^ surel> not one of 
them. . ^ ' ' ^ 

Three interpretations «are possible of Stewart's position. They have been given before more 
eloquently by speakers before me. First, the current political climate is not conducive to new 
remedialinitiatives, and, second, the. scope of the Detroit remedy appeared too enormous. I can / 
not give significant weight to this latter. Richmond is one-eighth the size of Detroit. It is my 
hometown, and it was put on earth by God for metropolitan education. It was not enormous. I 
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believe it met all of Burger^s objections on administrative grounds. The third interpretation, Bill 
Taylor has specified. Justice Stewart may have acted on the basis of a questionable social 
theory. I go farther and speculate that he read The Real Majority and made the gross mistake 
of thinking that was science/ > 

Social sdence evidence can go well beyond that provided in the Detroit and Richmond cases 
in ah attempt to persuade Stewart to join his metropolitan colleagues. In case someone gets the 
wron^ Jdea from Nabrit, there are quite a number of cases irJChe works now that' will put Mil- 
liken to some test. I hope social sdence can be a more positive contributor to thoge cases and 
those like them that will come soon to test Milliken. Let me give a few quick examples beyond 
what I have in my paper. 

I agree with Dr.' Gittell there is not necessarily a conflict between community control arid 
metropolitan remedies for community education. It depends on how you define "community." If, 
you define it as group homogeneity, there is a conflict. I would not define it that way. 

But I disagree with the thrust of her paper^ which seems to say metropolitan remedies are 
Jikely to involve consolidatioa They do not in my mind. There was no such suggestion in the 
Richmond case. I believe that you can go the other way. I believe you can have smaller districts 
than we now have under -metropolitan remedies. That means more local control, etc. In 
Richmond, we would go from three to six or seven districts, each roughly 35 percent black. 
Now, you have a 75 percent black central city with 9 percent black coimty systems. The new 
seven district^ would have been easier to have been locally controlled. We did demonstrate that. 

It is also my opinion that the Richmond case would have reduced busing. I wish to speak 
against what I believe to have become conventional wisdom which is incorrect. That is how bus- 
ing—more of it -and metropolitan remedies are one and the same. They are not. Distortions 
have been brought about by the media. About 290,000 would'be bused in Detroit, 210,000 are 
bused now. You have to subtract this figure to learn the case involved about £0,000 more bus* 
ing. Under the metropolitan plan we suggested in Richmond, I believe something in the order of 
65,000 would have been bused for a reduction of 10,000 from the present 75,000. 

For many American cities^ metropolitanism meaHs more efficient planning. You take away . 
the artificial limitation of that central city line. There are many white schools on the border of — 
the counties a few blocks from central city schools that are overwhelmingly black, ^o, you don't 
require any busing for them. You simply walk to schools in paired school arrangements. I think 
that has been overlooked. I believe you cannot be antimetropolitan and antibusing without, in 
fact, being a segregationist In Richmond, that smokes you out. And it did there. That is the 
kind of insights that I believe in the future social science could contribute. I hope Professor 
Karl Taeuber is here and can elaborate, on them. 

In summary, on one hand I argued intradistrict efforts are badly needed und^r the Alex- 
ander \^ Holmes framework. Urban breakthroughs are still necessary in the largest central ci* 
ties of the North andA^est and among small Northern cities withtsmall black communities. 

In addition, strenuous effort is needed to transform merely desegregated schools into truly 
integrated ones. Justice Stewart*s invitation,. which may be a siren sounding, to test the limits of 
MiUiken must be accepted. In spite of pessimism, I think we have to move ahead. 

I disagree writh the paper by the economist that, if the public is against it, we cannot move 
in this direction.^;J::^elieve if that had been the test we. would still have slavery. You cannot let 
the public opinion polls govern yopr strategy at some point I believe the criticalness of the 
problem means that we cannot take a polLThe history of our race relations points to the conclu- 
sion that America will regress baclc in civil rights without a metropolitan solution. 

In this attack on Milliken, I hope social science will be able to contribute positively to the 
endeavor. « * 
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CHAIRMAN FLEMMING. Thank you very much. The first reactor is Oscar Cohen, inter- 
group relations consultant, Anti-Defamation League of B'nai B'rith. 

MR. COHEN.. Thank you. I am glad Dr. Pettigrew referred to the difference between 
desegregation and integration. It is an important question. If we are concerned only about 
desegregation, then the Milliken results must present a grim forecast But the prognosis is 
even worse if we agree that integration is the ultimate goal. 

Surely, a metropolitan system is desirable, not only with regard to education, but in relation 
to housing, social services, transit, taxation, and other matters which I do not feel are uncon- 
nected with the Milliken decision. 

My concern, however, is not primarily desegregation. It is the academic success of the child. 
There can be unequal education in a desegregated school as in a segregated school unless in- 
tegration is achieved. How many schools are really integrated is open to question* 

I would suggest that we are not paying enough attention to the question of truly integrat- 
ing the minority ' child in the so-called desegregated schools. I agree that we have made 
progress, remarkable progress iA desegregation. Integration is another matter. But my principal 
concern and what I think should be the concern of this Commission, from which I l^ope Milliken 
will not deter us, is the academic achievement of the child. 

I think we had better take a rather good look at what metrdpolitanism may mean. 

There are people who are simply racist and are not going to have their children in schools 
with minority children. There are those who have other reasons for moving or removing chil- 
dren from public schools, which I shall outline in a moment. J 

In the Detroit area, I understand that to carry out the proposed plan some suburban 
schools woul(|Jbecome segregated. They would 'have more than 30 percent black children— and 
this would be a remarkable switch. If the Milliken decision had been favorable, where would 
the segregationists and others who object to having [minority] children in their schools go? Will 
there be 'a move to the suburbs or other parts of the country? 

Metrbpolitanism may not be the panacea that is claimed by some. I note industries moving 
from cities and from suburbs to areas where the labor force percentages cause them no problem 
with afHrmative action. I am not referring to affirmative action generally ^ but that kind of affir- 
mative action which industry feels causes harassment b^ the illegal imposition of quotas. I think 
we should have a realistic look at the possible consequences of massive moves from the central 
cit>, although I am ardently in favor of metropolitanism. Incidentally, if metropolitanism causes 
erosion of community control, there will be no tears shed in this comer. 

I have indicated that families flee central cities for various causes. Obviously, one is racism. 
I need not describe it. . 

I speak not only as one /who has traveled throughout the country £o observe schools but 
who has lived in and whose children wrent to schools in the central city where they were a small 
minority. Parents are horrified and upset as a result of lifestyles and behavior of some students. 
They are horrii^d at some kinds of language they hear that some^of the ch^ren express in 
class. If it were not tor obscenity restrictions, I might cite a few examples. 

Whon young people are beaten up in schools, robbed, and threatened— white kids and 
minority kids— man> of those black and white kids are out of the school fast When handguns 
are sold in bathrooms, that flight is greatly encouraged. Again, I am not only talking about 
white flight. WTien behavior of children renders learning almost impossible, parents are going to 
Jtry to find , places where they can learn. * 

It is my contention that, while we spend a great deal of time trying to achieve the goals of 
metropolitanism, we have to take heroic measures to affect the schools where children are fail- 
ing; Without such achievement metropolitanism will fail. 
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In this context, it is said that teachers should be accountable. But teachers alone are not to 
blame ior academic failure and viokr«c«. ixx ihe schools. Nevertheless, the educational achieve 
ments in our cities can be improved. I believe there has to be a thorough retraining of educators 
teaching minorities and the poor. * 

I do not ^nean the usaal kind of retraining insisting of the familiar courses and seminars. " 
Rather, I suggest a complete r^raining led b> those who have actually accomplished success in 
the classrooms and in the schools. Moreover, I do not believe actual success can be achieved 
without parental cooperation. This must be part of any retraining process and, if improvement 
of academic performance is expected, methods 6f meaningful parental involvement must be 
found. Frankly, if there was not enough money for both bus drivers and buses and parent 
liaison personnel, I would have difficulty ms^jdng the choice. 

I intended to add a reference to the community. But there are so many different communi- 
ties in the same school areas speaking with different voices and power drives that I find it dif- 
ficult to place a community or whatever we call the community into this perspective. - 

I would suggest that teachers and administrators should require certification to work in 
schools in which there are substantial numbers of minorities. They would require special study 
and experience. This would merit higher pay. I would send the teachers who cannot be so cer- 
tified to the schools with middle-class, children. 

I do not believe that the American Federation of Teachers is unmindful of the problem or 
unconcerned with the academic sqccess of the children and should be consulted. We have had a 
number of successes with experimental programs in various schools. One of the shortcomings of 
foundation grants and Government contracts is that they are given to schools for a period of a 
year or two. Then, they are dropped. The benefits are not replicated. 

We need a permanent institutionalizatipn of the successful techniques. It would take money 
and lots of it All throughout the country, there are oases of success in classrooms of minority 
children. We should utilize the techmques $nd the people who have achieved this success. 

CHAIRMAN FLEMMING. I don*t like to interrupt, but the 7 minutes has gone by and a 
little more. If you could wind up, we will get into a^ore informal discussion. 

MR. COHEN. I was going to go into teachers' taolleges, but I will conclude by thanking you 
for your courtesy. I want to repeat that, while doing everything we can to achieve integration, 
we must not be deterred from our principal objective. 

. CHAIRMAN FLEMMING. Thank you very much. We are happy to have with us Mr. War- 
ren C. Fortson, attorney for the Atlanta, Georgia, school board, substituting for Dr. Beiyamin 
Mays. Would you please give us your comments on, Dr. Pettigrew's paper? 

MR. FORTSON. Thank you. Let me give you Dr. Mays' personal rejfets. He fdund that at 
80 you don*t bounce back from an operation as rapidly as he thought he ^ould. It was a per- 
sonal disappointment to me that Dr. Mays is not here. I have worked with D^. Mays for nearly.. 
4 years. To work with Dr. Mays is to be in the shadow qt greatness. I think Dr. Mays is a living 
example of the tragedy of segregation in the South. Many, many young white children in the 
South never had the opportunity to hear and learn ^of Dr. Beryamin Mays up until just a few 
short years ago. 

1 read with considerable interest Dr. Pettigrew's paper. I confess to Dr. Pettjgrew and you 
all that I did not "know until short notice that I was going to come here. I read it just before I 
went to sleep last night. Iwas struck by one thing. 

I want to sa/ this to you because I am going, to talk to you, in response to the paper, 
primarily about the Atlanta s,chool system. We have a lot of publicity as to how great that was. 
We have only 15 percent white children in the Atlanta schopl system now. It is not hard to 
draw up something -to make it look good with just 15 percent white children in our system. . 
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We have also a Milliken case. We have a metropolitan case in Atlanta pending. In our case, 
it is very interesting. There are some of the factors involved in this case referred to in some of 
the concurring opinions of Stewart an^ other opinions in the Milliken case. 

I personally used to be on a small Georgia school board. I served for about 5 years. I was 
legal counsel to a smaller county school board. I have been legal counsel for the Atlanta school 
system which is the largest in the State. Historically in the State of Georgia, we have con< 
tracted between school systems for the education of children.. 

In the Americus, Georgia, school system, it pretty much became a college prep system. We 
contracted and took in all of the students who wanted to go on to higher education. White stu- 
dents, it was at that time. For Sumter County, Georgia, they took most who wanted to go to 
trade schools. Jimmy Carter, our Governor, was a product of that system and also the U.S, 
Naval Academy. The fact is, we have many, many different contracts such as that and contracts 
between different systems. That makes our position in Atlanta a rather unique one. 

The courts have put a stay on that case. The title is Armour v. Nix. The court put a stay 
on that case. They have now lifted the stay and allowed discovery to proceed, giving the plain- 
tiffs 90 days to point out where the case differs from, the Milliken case. It proves to be an in- 
teresting history. 

In reading Dr. Pettigrew*s paper, a point of interest is he seems to be approaching with 
specific questions raised by Milliken which he li^ts on page 5. Tlie thought that comes to me is, 
from my experience, what 'd Milliken had, been decided in just the reverse? 

One of the problems some members of the school board have had with the metropolitan 
concept is that the city of .A|.lanta, which is really a quite small system in comparison to. what is 
known as metropolitan Atlanta, has less than one-half million people in the city. 

In metropolitan Atlanta we have one million and a half, you put the compass point at five 
points. That is a geographical center of metropolitan Atlanta in Atlanta* You draw the circle a 
little bit-.bigger. Some want to draw it. for nine counties. Some want five. Pick it up and draw 
the circle a little bigger, and you take in the Hrst band of predonuiiantly white schoolhouses 
sitting around there. With a place like Atlanta continuing to grow/md the out migration is not 
just for racial reasons hut also for developmental reasons. / ' . ^ 

I have watched beautiful neighborhoods, solid white, completely obliterated and commercial 
development go up in its place. Those families did, not leave because of black c^ldren coming in 
buUbecause there was no place el^e for them to go. ' ^ 

I have two items raised by Dr. Pettigrew which are most important. In ihe South, blaglis 
and whites grew up together. We have a pattern of interrelationship in our history that we can 
draw oa I don't want to sound paternalistic. It is reality. The Northern places .dpn't haVe that 
/to draw on. t . < ' ■ • , . , • 

You all have rough sledding, ahead of you. What we have done in the SGr^th*is simply to 
change reference points, I grew up in a rural area. 1 went swimming and hunting vsdth black 
children. I played with black .children. With all deference to problems about differences 'in 
lifestyles, our lifestyles were the same. We went to the movie house together. Tliey could not 
come and sjt downstairs with me, but I could ^o>up§tairs with them. When I went up there with 
them, that was quite a t^eat. ' * * - 

I have a black 'law partner. He was1)refty much educated up here in the Northeast. He 
came in complainings to me. We rei>resent the school board, county. We teamed up. You have a ^ 
black one and a white one. He complains ^about having to correct his^ children at home because of 
some of the lingo they were bringing home from school from this teacher. 

. "Prentis, the problem with you is y^u were educated up in the Northeast ThU teacher i$ 
talking just like I talk." What I am saying is, they are real. They are real in Atlanta, Georgia. 



I am not making light. Sonie of the problems of lifestyle and violence are 3oihe things I 
think we are afraid to talk openl> abuat, I happen not to have been a Johnny Come Lately in 
Southern desegregation or integration. I was outspoken when it was not popular to be out- 
spoken. You were called a nigger lover if you were outspoken in the South on racial matters. 
Now, you are a racist if you say anything that in any way ma^ reflect that black folks ought to 
take a good close look at some of the problems arising in integrated situations, particularly in 
bigger places like Atlanta— the shaking down of kids for mone>, the knives and guns that are a 
problem. To what extent it goes on I am. not real sure. We have made some studies in the At- 
lanta system. 

CHAIRMAN FLEMMING. I don't like to interrupt. We are beyond the 7-minute time 
limit. ' " • • 

MR. FORTSON. As a result of those studies, we have found there ajce actually far fewer 
reported^ instances than one would think from what we hear. 

COMMISSIONER FREEMAN. Dr. Pettigrew, in reference to your eight points of the 
design (which you indicate that you did not want to call a design) aimed at cutting back on the 
Brown decision, I would ask you this. Would you reexamine it? I have concern that actions 
which haniper-ed-or slowed what progress we have made were not accidental This whole 
process is necessarily a part of our domestic. policy. I read your points and, as I read them, I 
came out with a feeling that there probably was a design to slow, or avoid desegregation. I will 
ask m> other questions. Do >ou think metropolitan desegregation would have helped in Boston? 

DR. PETTIGREW. Pn the first one, I agree, Mrs. Freeman. As we are old friends of many 
years, you are baiting me a little. I have natural paranoid tendencies of my own. But now that 
you have removed the restraint, yes,. I believe a great deal of it was by design. I believe 
segregationists did not necessarily sit down and work it out, but they knew how to take the re- 
sistance that was certain to emerge in the country and fashion it into a pattern and design. I 
don't see how you can really argufe with that. 

"On the second point, yes, I believe there are actually few oities, except for the ones with 
\ery small populations such as Des Moines, that coilld not benefit from metropolitan remedies. I 
am not sa>ingS;misolidation. I believe Boston is one of those, for reasons that are not 'always as 
sharp as in other cities. It is not so much that the percentage of black students in the system, 
which is roughly 38 percent, cannot be accommodated within the city limits.^ In Boston, it is the 
difference in quality of schools. 

We have two of the best public schools systems in the United States which are imaginative 
and innovative in Brookline and Newton. The>' are nearer the black community than many parts 
of Boston. We have in Boston a tragically bad public school system. It is not just tragically' bad 
for blacks but also for whites. That is some background to some of the upset of some of the 
parents. There is a distinct feeling in South Boston that the Boston schools have been cheating 
their kids. Here is action to do something for black kids. Who is doing something for me lately? 

I thi;ik a metropolitan approach to the problem could have, in fact, built-in incentives for 
the very white parents screamhig obscenities in front of the South Boston High as much as it 
would do for black children, I have never seen desegregation and integr^ationior justJblack peo- 
ple. I think it is just as important for white pepple. 

CHAIRMiVN FLEMMING. Mr. Ruiz? ' . ' - 

COMMISSIONER RUIZ. Dn Pettigrew, your critique was eloquently stated. Much of the 
real power constituting state action in California is not b^' public ofHcials. I mention it because 
it is far awa> from the East, l^^ause we don't have exactly the same problems. It gives us a 
point of reference. Because of our local initiative, we have "people power.'^ 



, We cannot blame our State officials to the extent Detroit has been able to do. Perhaps that 
is a reason why the up and^coming Pasadena case for desegregation where the Federal court 
held that given "apartheid" there is an affirmative duty to equally educate, irrespective of 
"culpability." Do you think if the concept of apartheid segregation by happenstance, either with 
or without design, is considered the same as de jure segregation, a giant step forward would 
take place? 

DR. PETTIGREW. I am sorry- 

COMMISSIONEE RUIZ. De jure is when a State official as we know— 

DR. PETTIGREW. I don't see the question. \ 

COMMISSIONER RUIZ. Assuming there is a separation or de facto residential or curricu- 
lar education, without culpability. Could the fact that this existed without cxilpability require 
state action as an affirmative state action to do something about cross-metropolitan busing, etc., 
just from the reason there is a separation? _ « 

DR. PETTIGREW. I am not a lawyer. You are. On one point, I thought that was what was, 
in Baker v. Carr. I thought Tennessee was not shown to have desfgned the Nashville lines to 
discriminate against urban voters. It was their failure to readjust tlje lines for 60 years that 
caused the imbalance, that was discriminatory. I thought it was an argument that equally ap- 
plied in this situation. I take it from Milliken, the Court is not prepared .to extend that principle 
yet . , ' . ^ ' . 

The second part of your question, if I understand it corredtly. Is a point I have to confess I 
believe social scientists and lawyers haye b^en in disagreement about for many, many years. 
That is the distinction between de facto and de jure. , 

That is a nice legal distinction, but social scientists never understood it. There is nothing we 
know about in^American race relationships that could be called de facto. As I understand what 
state action is uhder the 14th amendment, it is an extremely broad thing. We have never stu- 
died all the so-called de facto segregation. To the extent we have had tb^opportunity to do it, 
we always come up with things which in rAy eyes are clear de jure segregation. 

With my close friends ancl constitutional lawyers that I have the - good fortune to kick 
around with, I have looked at tfiis over the years. We have literally never seen evidence to sup- 
port the notion of "de facto." 

Commissioner RUIZ. that is the reason you understood perfectly well what Commis- 
sioner Freeman was talking about, about tlie/foundation of it all being designed 

DR.>PETTIGREW. I think after the mutual link there was clever exploitation. 

COMMISSIONER RIJIZ. Thai is not particularly in agreement with what Mr. Fortson liad 
said with respect ;to lack of design insofar as his jurisdiction had. = 

MR. FORTSON. I am afraid you misunderstood me. I did not come across with lack of 
design. I did not intend it that way. 

VICE CHAIRMAlfHORN. I would ask all three of you this. In order to take ad^^tage'of 
the Court's invitation and to help us draw up proposals as to how to gather the evid6hce,,do you 
feel it would be useful to have a national longitudinal stud^ which would ascertain4he cognitive 
and noncognitive factors and the Effects and results of the education being provide^d and the" 
change in jr'acial attitudes now occurring in our school system? Such a study should include ^an 
examinatiofi of the <:onlmunit^ environment in which those schocfls opeAte and a look at the 
process by which we have achieved, to whatever degree, desegregation leading to integration. 
Would this be' a helpful riationai^prcDject? * * . 

" DR. PETTIGREW, riionX.belieVe a yes'or no is appropriate. In general, social scientists 
have a bia& toward25<more r^earch. X^s. I km not satisfied by the present research^J^4jiink 
there' are many more importanC (fuestions we have nc^ successfully answered or addressed. If 



you are referring to the Rand /proposal, I reacted to their proposal It turned out to be more 
favorable than the reactions oC many others. I would like to see it done. I would like to see 
some part& of it modified or eliminated, however. 

Giving an example of what I mean, what we do not need mol^e of are general effect studies. 
That is, does busing work or does it not? Does^Head Start work or does it not? There is no such 
thing as Head Start, there are as many Head Starts as there are programs. To ask that globial 
question, I think is idiotic. 

The relevant question, which is seldom addressed and what we really need to know, in- 
volves process— what programs work and which don't and why. What are the .differences 
between where integration is working and where desegregation is failing? What are the dif 
ferences between such schoolsf How might we get a remedy? v,. 

It seems the traditional effect studies never accept Brotvn. Bravm hopefully is here to stay. 
Taking that, the real question to ask is, how do you ma^e it work? Social science does not ad 
dress what is justice. That is the legal process. What we can address is how to make it work 
We can do that.^ 

I would hope we could do it better than we have done it in the past My answer is, yes, sir. 
' If^you ask me a further question, I will answer even though you did not ask it. What kind of 
priority would you give this educational research as opposed to other research? 

I might give it lower priority. It might be after housing, for instance. Marty Sloane is argu- 
ing the control importance of housing. It is the area that has not moved at alL It will be 400 or 
500 years before we eliminate residential segregation b> race at the present rate. Research wise, 
we have the techniques for working on it well. Professor Taueber is the leading person working 
on that. We know how to do it, but there is a great bit of work to be done. 

VICE CHAIRMAN HORN, ^is is what concerned me and that is why I advocated that a 
national longitudinal stud^ occur over a minimum of 5 years. We need a good data base from 
which judgments can be made rather than many, diverse 1* or 2* year studies which are in reali- 
^i^comparihg apples aiid oranges. 

DR. PETTIGREW, I could not agree more. The Rand proposal is, I think, an excellent ex- 
ample. It has a good discussion of the need for developing that data bank. 

VICE CHAIRMAN HORN. I have one more question. Would you not agree that if we get 
/ the data, we should liave a random sample of all schools in the United States? 

DR. PETTIGREW. 1 would agree. 

VICE CHAIRMAN HORN. Do you. have reactions, you other gentlemen? • 

ME. FORTSON. In answer to your question, it would be yes. It is not necessarily to studies 

of why it works but ^hy it has not worked. What concerns me the most is this business of 

drawing circles bigger. 

What w.p proposed to do ^bout 2 1/2 yearSTago was to bring in as party defendants into the 
Atlanta desegregatioij/case, which has now apparently been settled, the Planning and Zoning 
Commission, the housing authorities for the city, and the Real Estate Brokers Association. We 
had a mass of documented infotmation as to the patterns of racial discrimination among 
brokers, growing out of hearings the j had had. We wanted to bring all of these various agencies 
and grpups that, do contribute to the .problem. At th^t time, it was white flight. We found we 
really were unwilling to operate within 'that one case. 

CHAIRMAN FLEMMING/Mr. Cohen? ^ ' • ^ ^ 

MR. COHEN. I set a little trap, and the trap worked. In my statement, I referred to cer- 
tain lifestyles, etc., in the schools. I did not indicate that they were practiced by blacks or Puer- 
to Ricahs or Chicanos'or any other group. There are plenty of whites who have the lifestyle to 
which I referred I believe there was. an assumption there were minority students involved. 



With regard to the study, who is going to use it? I have se6n studies come and go. Unless 
studies are going to be actually used in order to achieve specified results, the expenditure is not 
^ one I prefer. My preference is for a study of those techniques which achieved integration and 
-academic success which can point the way to how they were accomplished. 

VICE CHAIRMAN HOKN. My reaction to "who uses the study" is that, if we based the 
doing of a study on a definite answer to that question, we might never do it. If, for example, we 

asked Gunnar Myrdal who was going to use The American Dilemma, he might never have don^ 

it ' . ' 

MR. COHEN. As professionals, I knew Myrdal was involved in the work. I knew wjio.was 
going to use it. I knew how it was going to be used. I used it extensively. I think I can^answer 
that question regarding other studies. 

^ ^ .VICE CHAIRMAN HORN. As I gather from an e^Ker example, you feel that in order^to^ 
overcome the negative white image of the black that the group to bring together in terms of 
desegregation leading to integration would 6e the working-class white pupil and the middle- 
class black pupil. Da you see a combination also going the other way? 

DR. PETTIGREW. What I have been saying is that you hafe to take social class as well as 
race into consideration. All of America, Oscar,, falls into yoiir trap. The "Black Board Jungle" 
image of the black community is a perceptual reality to most white Americans- You don t want 
all working-class black kids and all middle-class \yhite kids. You want soj^e of all four. 

I am not talking about precise!^ percentages so inuch as a critical mass of all four. That 
breaks up the correlation between race gnd class. The black middle class has increased since 
World War^ II. It ha^ increased to about 40 percent of the group. In a city like Bbston, it is lar- 
gely established in the community. They are a^ very valuable source in breaking up that cbrrelar 
tion, as are working-class white students. The metropolitan separation does not just separate^on 
race. If anything, it more viciously separates on class. , ^ " 

I can perceive class mix, then, as another argument for metropolitanism. I made that argu- 
ment in ^he Richmond case. . * ^ 

YI€E^J«VIRMAN HORN. Dr. Cohen, I was most interested that you*were ggifig to start 
^jfon teac^rs' Colleges. Tam pleased to state that at California State University, Long Beach^ 
the faculty Has required that prior to graduation all students in. the school of education must 
have a series of multicultural, multiracial, bilingual experiences in .working with^hildren. I feel 
deeply about this. The universities and teachers* colleges have been improperly prepaiipg many 
of the teachers. I would like to hear your comments on that. * * 

^ MR. COHEN. For 10 years I havevbeen searching. for a teacher training institute which on 
a system-wide basis is preparing its teachers adequately upon graduation to be gible to teach 
minorities and the poor. I wanted to publish a book on the' subject. J have founii none so far. . 

One of the problems is that the teachers at an academic institution are not necessarily re- 
lated to the master teacher who succeeds in the classroom or the administrator here jfl^ho has 
actually had a successful school in the context of this discussion. I believe the student should 
spend more time in the school classroom rather than the college classroom. Graduating students 
should be perfectly comfortable in a ghetto school setting or whatever. They would be prepared 
to meet the situation as any technician would given an;y problem within his or her discipline. 

CHAIRMAN FLEMMING. Thank you. The agenda palls for us to resume at 2:15. Let's 
plan to stAt promptly at 2:15." . 



AFTERNOON SESSION 

ckAIRMAN FLEMMING. Let us reconvene. Our next subject matter is the housing im- 
plications ot'Milliken v. Bradley. We have learned this morning that there are a great many im- 
plications. I "am grateful to Martin Sloane, general counsel, National Committee Against Dis- 
crimination in Housing, for being willing to develop the fine paper he has prepared. 
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Any assessment of the significance of the 
Supreme Court ' decision in MUliken v. 
Bradley must begin, with the plain fact that 
plaintiffs lost. In this limited sense, at least, 
the case represents a setback to the cause of 
school desegregation, tto^i much more serious 
a setback MUliken represents depends, in 
large part, on how broadly or narrowly future 
courts interpret tHe decision. But in weighing 
its significance from the' perspective of the 
limited time that has passed since the decision 
was rendered, it is important to keep in mind 
the issues that were raisied and what the 
Supreme Court decided. \ " 

The concern of the Supreme Court in AfiZ- 
liken was with remedy. What plaintiffs were 
seekjng— and what the'^district court and U.S. 
court of appeals ^agreed they were entitled 
to— was relief for, de jure school segregation . 
on a metropolitanwide scale, without having 
to go through the enormoiis effort of proving 
that each of the jurisdictiraS subject to the 
order for, relief had committed --acts that 
"affected the discrimination found to exfst in*^ 
the schools of Detroit." 

If plaintiffs had prevailed— and they almost 
d\d--Milliken woujd have represented a 
breakthrough of unprecedented proportions,, 
at least measured hy the practical standard of 
results that could be achieved. For MUliken^ 
unlike many other important school 
desegregation' decisions of the past, could 
have .sparked massive school desegreg^, 
tion— and on a metropolitanwide scale— in th^ 
many metropolitan areas in the country 
where central city school ertroUment is so 

heavily minority as to make it unlikely that a ' 

t > 

"94 S.Ct. 8112 0974). , * 

"At 3131. ^ 



lasting remedy to de jure segregation can be 
achieved within the confines of the> centrals 
city alone. Further, its impact probably would 
have been felt mpstly in the North and West, 
where de jure segregation in the form of 
State and local "laws requiring or authorizing 
school segregation were less -frequently main- 
tained than in the Deep South.'^ But the 
Supreme Court narrowly rejected plaintiffs* 
position, reversing both the district court and 
the U. S. court of appeals in the process. 

In a real sense, then, MUliken represents 
not so much a setback, but the breakthrough 
that did not happen. The &se is important 
jnore for* what was npt'won than for what 
was lost. ^ ' ^ > 

Where are we after the MUliken decision 
and what, ^e the problems confronting pl^n- 
tiffs who, after proving unlawful segregation 
in a central' city school system, ^eek lasting 
and realistic relief? Relief limited to central 
city schools alone, as yi Millikeny is doomed to 
failure not only in Detroit, but in a larg<?^nd 
increasing number of metropolitan areas, of 
which the Nation's capital is only the most ex- 
treme example., The^e. central" city school 
systems are heavily, often rpredominantly, 
minority. While desegregation o^i a central 
city basis may distribute whit^ and black stu 
dents equally throughout the^city's schools, it 
also* will have the effect, as in ^Detroit, of 

"Such school legregi^tion Uws were no means unknovw to the 
NoHh. State stalu^ea authorizing separate-but-equal ' public 
schoojft were on the books in Indiana until 1949. in New Mexico 
and Wyoming until 1954, ai^ in New York until 1938. In New 
Jersey, sepajvte schools for black children ^ere niaintalned well 
into the 30th century. In Illinois, at least Jeven counties matn- 

^tained separate Khools forjblack children as jate as 1952 and as- 
signed teachers and'principals on a racial bsfis. In Ohio, well into 

' the 1%0's, there were cities whi^h maintained separate Khools 
for black student^. U^. .Commission on Civil Rights, Racial Itola- 
i\(fn in the Puttlie Sehooh 42-43 (1967). , . . 



making .the entire schooLsystem identifiable 
as a, minority system, accelerating white ex- 
odus, and ultimately exacerbating the 
problems of racial isolation. 

The solution, of course, lies, as the district 
court and court of appeals recognized in Mil- 
likeUf in including** the predominantly white 
suburbs in the order for relief. Experience 
shows that while the distribution of popula- 
tion by race in the Nation's metropolitan 
areas has changed dramatically over the 
years, to the point where a substantial 
number of central cities are already or are 
fast ^approaching majority black,, the racial 
composition of the metropolitan areas theni" 
selves has changed little in the past 50 
years.** What this means is that school 
desegregation on a metropolitanwide scale 
gives strong promise of remaining stable, 
while school desegregation limited to the cen-„ 
traj city does not. - . 

Moreover7 the specter of massive busing 
under a metropolitanwide school desegrega- 
tion plan may be more illusory than real. As 
Justice White pointed out in his dissent in 
Milliken, dese£||egation limited to the city of 
Detroit would require massive transportation 
involving the purchase of 900 school buses, 
^ while the metropolitanwide plan would have 
required only 350 buses. ^ 
. If the Supreme Court rejected the idea that 
suburban jiuisdictions could be included for 
purposes of remedy in a court cJrder for 
desegregatidn absent any showing that their 
conduct "affected the discrimination," the 
question remains, what sort of conduct must 
'*they be shown to have engaged in? In short, 
what js plaintiffs* burden after MillikenL 

A surface examination of Chief Justice 
Burger's opinion for the Court would suggest 
that plaintiffs* burden is to show* that State or 
suburban school officials are directly respopsi- 
for the school segregation that exists in 
the cfentj;^f city or for the concentration of 
minority schoolchildren in central city schools. 
■ fi 

**For»extmple, the racid compoiition of the Wuhington, P.C.. 
metropolitan area Kaa changed very little «ince the turn of the 
tentury, coniiatently remaining about 75 percent white and 25 
percent black. The dUtributiop of4he population by race. how« 
ever, haa changed dramatically to that today the population of the 
' Diatrict of ColumbU it about, 75 percent black, while the lur- 
rounding aub'urba are generally more than 90 percent white - 
••At 3138.. . • _ 



This would indeed impose a burden of pfoof 
on piaintifs that is virlually insupportable. If, 
in a State like Michigian— where it is clear 
that education i;5 a Stale, not a local, responsi- 
bility— the Court believed that State involve- 
ment was not sulficiently direct and rejected , 
the principle of State responsibility through 
the doctrine of respondeat superioxt only rare- 
1;^ will plaintiffs be able -"to sho\y sufficient 
respQnsibility l^T^State- school officials to 
satisfy the Court. Further, suburban school 
officials, who have as little fis possible t</ do 
with their central dty co\interp^rt$, can even ' 
less frequently be found responsible ,for the 
segregation in the central city school system. 
And while State and suburban officials have a 
good deal to do with the concentration of< 
minorities in the central city, and its schools, it 
is not school officials who have played Ihe 
major role. ^ 

Thus, the h^^ness of ,the burden 'which 
the Court seems to place on plaintiffs lies in 
its narrow focus on the coriSbct of school offi- 
cials alone. But a careful examination of the 
various opinions suggests that the burden on 
plaintiffs may be considerably less heavy than 
that suggested, by the Chief Justice's opinion 
and, in fact, is supportable. 

For one thing:, the Court was sharply di- 
,yide(ir-* 4-1-4— and the Chief Justice .was not 
spe^ng for a majority. The swing Justice, 
Potter Stewart, made it clear that his inquhy 
would extend beyond .the conduct of school of- 
ficials alone, to other ofHcials, including those 
concerned with housing. ^ 

Justice Stewart pointed out that "an inten- 
district remedy of the sOrt approved by the 
Court of Appeals would*** be proper, or even 
necessary in other factual situations."*^ The 
two kinds o^ factual situations specified ° by 
Justice Stewart as calling for or even requir- 
ing an interdistrict remedy we^e. (1) where 
State officials had contributed to the separa- 
tion of the races by drawing or Redrawing 
school district lines, and (2) where there ""h^d 
been purposeful racially discriminatory use of 
State housirig or zoning laws.^^^ 

A principal basis for Justice Stewart's con- 
currence was his rejection of. Justice 
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Marshall's contention that "Negro children in" 
Detroit had been confined by intentional acts 
of segregation to a growing core of Negro 
schools surrounded by a receding ring of 
white schools."*^ According 'to Justice 
^Stewart: 'This conclusion is simply not sub- 
stantiated by the record presented in this 
case.** Justice Stewart went on to say: 

No record has been made in this case showing 
that the racial composition of the- Detroit 
school population or that residential patterns 
Tvitkin Detroit and in the surroundin0 areas 
were in any significant measuce caused by* 
govemmental^activity*** [emphasis addedj.*^ 

Justice Stewart conceded; "It is this essen- 
tial fact of predoifninantly Negro school popu- 
lation in Detroit***that accounts for the 
'growing core of Negro schools/ a 'core' that 
has grown to include virtually the entire 
city." 105 yj^jgj. j^jg ^jg^ ^jjg record iji 

Milliken.; the phenomenon of a predominantly 
black school population in Detroit was "caused 
by unknown and perhaps unknowable factors 
such as in-migration, birth rates, economic 
changes, or cumulative acts of private racial . 
fears." 

The four dissenting Justices would have 
upheld relief on a metropolitanwide basis , 
even without proof that the high concentra- 
tion of black people and their children in the 
city of Detroit was a -result of polides and 
-practices of the State and its political subdivi- 
sions. The inference is strong that they, would, 
a fortioriy support such ,an order on a showing 
that, the policie,s and practices of the State 
and urban jurisdictions were responsible for 
the exclusion of black pteople from the sub- 
urbs dnd their resulting concentration in the 
inner city. 

M,oreover, a fair reading . of Chief Justice 
Burger's opinion for the Court does not sug- 
' gest a rejection of Justice Stewart's position. 
In an important footnote, the Chief Justice 
noted that the district court has' alluded to 
policies and practices of housing discrimina- 
tion by government and private parties in 
producing residential segregation within the 

.»"At3163. 
•••At 3133. n. 2. 
••^Id 

'••Id * ' , 

•••Id. 



84 ' 




Detroit metropolitan area. He pointed out, 
however, that the court of appeals had ex- 
pressly not relied on this factor in affirming 
the district court. "Accordingly," the Chief 
Justice said, **in its present posture the cs^se 
does not present any question concerning 
possible stat4 housing violations."'^ ^ 

Thus, at least. five of tTie Justices (Potter 
Stewart and the four dissenters) would be 
likely to uphold metropolitanwide relief on a 
showing that State and .suburban offi- 
cials—housing officials, nqt just school offi- 
cials—were responsible for the high concen- 
tration of nunoriUes in the central cit^ And it 
is possible that afi nine Justices mig^ uphold 
an order for metropolitanwide relief on such a 
showing. A| the least, the ^^jiKuning four 
Justices did not reject this position. 

If this reading of the various opitiions in 
^Millikert is correct, then the burden on plain- 
, tiffs is not the virtually insupportable one of 
showing that State or suburban schoof offi- 
cials are directly responsible ' for the school 
segregation that exists in the central city or 
for the concentration of minority students in 
central city schools. Rather, their burden 
woidd be to show that the high concentration 
of minority* students in central city schools is 
caused (to paraphrase Justice Stewart) by 
"known" and **knowable" factors, that these 
factors are not limited to the neutral ones 
suggeste'd by Justice Stewart— "in-migration, 
birth rates, economic changes or cumulative 
acts of private racial fears"— but that the 
State and its suburb^ political subdifisions 
bear heavy responsibility for the phenomenon 
|6f minority exclusion froin the suburbs and 
their resulting concentration in the central 
city. 

What kind of evidence^ can be obtained to 
meet thfs burden, assunung it is the. correct 
one? There are a variety of governmental pol- 
icies and- practices which historically ' have 
contributed substantially ' to residential 
segregation in metropolitan areas. I^e poli- 
cies and j>ractices described below are typical 
of those followed by^^tiate and local govern- 
ments. Two caveats* First, it is unlikely that a 
particular State or suburb will be found to 
have followed all these policies and prac- 

"'At3119.n.7. 



tices. Second, some of the policies and prac- 
tices are not unlawful in and of themselves. It 
is likely, however, that some, or even most, of 
them will be found in virtually every case and 
can be shown to be major causes of re- 
sidential segregations 

1. Racial zoning ordinances. 

Ii) the early part of the century, many mu- 
nicipalities, particularly in the South, enacted 
, zoning laws which required . residential 

segregation. These zoning laws were declared 
^ unconstitutional as early as 1917 in Buchanan ' 
V. Wartei/,*®* but many such ordinances wei^ 
discovered to, have remained on the statute 
« books as late as the I950's. Undoubtedly^ such 
ordinances remain even today and constitute 
evidence of continuing discriminatory conduct 
by the municipalities that tnaintain them. 
More important, even In those instances 
where such ordinances' have bee]| invaOdated, 
their enactment and maintenance in the past 
helped establish the segregated i;esidential 
patterns which hav^ persisted to this day. 

2. Racially restrictive convenants. 
Following the Buchanan decision in 1917 

outlawing racial zoning ordinances, a new 
form of institutionalized housing discrimina- 
tion became popular— that of racially restric- 
tive covenants. These covenants were private 
agreements amongf neighboring property 
ovmers aimed at assuringracial homogeneity. 
^ Unlike racial zoning oTJimances they provided 
not merely for racial segregation^ but for the 
' • total exclusion .of minorities from particular 
neighborhoods—in many cases, from entire 
' communities. Also unlike racial zoning .or- 
dinances, racially restrictive covenants were 
not limited largely to one region of the 
country but were rampant nationwide. 

Their use became widespread during the 
1920's and became especially popular folloNv- 
ing establishment of the Federal Housing Ad- 
ministration (FHA) in 1934. During the period 
of great suburban expansion afte|r the end of 
, the Second World War, FHA, which was per-" 
haps the single most iipportant factor respon- 
* * sible for the suburban boom, was also the 
strongest advocate of minori£y exclusion from 
, the suburbs. Although these covenants 

'••245 U.S. 60 (1917). " ' ' ■ 

'••For a ducussion of FHA policy and practice on housing dis> 
crimination dunng its early jrear»» tee 4 U^. Commiuion on Civil 
Ritfhti, Houting Ch. 2 (1961), 
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were private agreements, they were g^ven the 
status of law through enforcement by State 
and Federal courts. In. 1948, the Supreme 
Court, in Shelley v. Kramer ruled that 
their judicial enforcement by State courts vio- 
lated the efqual protection clause of the 14th 
amendment."* 

FHA continued to advocate these covenants 
for nearly 2 years following this landmark 
Supreme Court decision. In February 1950, 
FHA changed its position so that it would 
refuse to insure mortgages on property carry- : 
ing such covenants filed of record thereafter. 
This new policy, however, did not apply to 
covenants filed earlier. With respect to these, 
FHA routinely continued to insure mortgages. 

Racially restrictive covenants are" one of 
the mpst concrete factors responsible for the 
exclusion of minorities from the suburbs, 
many of which could not have been developed 
^without assistance from FHA, the strongest 
advocate of these covenants. The fact that 
State and Federal coiuts stood ready until ^ 
1948 to Enforce them in the same way they 
enforced other "covenants running with the 
land" placed the power of the State and the 
Federal governments behind what otherwise 
would have been private acts of discrimina- 
tion. Enforcement of racially restrictive c^ve- 
nant^ is perhaps the greatest and most 
widespread example of governmental respon- 
siblity for establishing and perpetuating all- 
white suburbs. Moreover, in many cases they 
remain on deeds, are read apd taken seriously 
as binding obligations by purchasers.'" * . 

3. Use of public improvements to exclude 
or displace minorities. 

There have been a number of rep,orted in- 
stances in which suburban communities, con> 
fronted ^iUi the prospect of housing in which 
minorities w)uld live, have suddenly found 
that they nee<led the. land for some urgent 
public purpose. Thus, in 1961, the virtually all- 

"•334 U5. 1 (1948). i , 

<**In t companion caie< Hurd v. Hodge/2M US, 24 (1948), the 
Supreme Court ruled the enforcement of « tuch covenanta hy 
Fedelral courta violate an 1866 civil righta law and was agalntt 
pubJip policy. • ^ « 

'"In Mayers v, RtdUy, 465 F.2d 630 (D,C, Cir. 1972). a VS. court 
of appeals held that the mere Recording of racially restrictive 
covenants by local ^pfflcials Was^a violation of Title VIII of the 
Civil Rights Act of 1968. This suggests that (or local offtcials not 
to expuhp such covenants from existing deeds constitutes con 
tinuing discriminatory conduct. 




white Chicago suburb of Deerfield, Illinois, 
condemned land on which integrated housing 
.^was to be built for purposes of providing a 
park. In thfe late lOSCys, Creve Coeur, MissQu* 
ri, a white suburb of St. Louis, 'successfully 
condemned land on whidi a black famil> was 
constructing a house. Again, the reason for 
the condemnation w^s to provide a 
playgr-ound and' park. 

In some suburbs, minority enclaves exist, 
often dating from the time that the suburbs 
were rural areas- In a number of cases, 
these black enclaves have been selected as 
sites for a variety of public improvement pro- 
jects. Frequently, these projects have been 
fund^ under Federal programs, such as 
urban renewal The minority families are dis- 
placed, often with no provision for their 
relocation."* In other cases, suburban commu- 
nities have sought to satisfy their relocation 
responsibilities by use of public housing in the 
central city. As the Commission on Civil 
Rights found in its January 1970 hearing in 
SL Louis, Missouri, the suburb of Olivette 
planned an urban renewal project in 1961 
which involved displacement of families, all of. 
whom wer^ to be black. Relocation for these 
black families was to be in low-rent public 
housing in the city of "St Louis."' 

4. Exclusion of minorities by excluding 
.1 subsidized housings s ^ 

Although the great majority of lower-in- 
come people in the United States are white, * 
minorities ' are disproportionately over- , 
represented, among the poor. Subsidized hous- 
ing programs, particularly public housing, are 
viewed as programs that serve minorities."* 
Through action and inaction, suburban ju- 
nsdictioijs have sought to exclude subsidized 
housing, with the purpose or effect of exclud- 
ing minorities as well. There are a variety of 
ways in which they have accomplished this. 

"Tor eximple, in Montgomery County. MiryUnd, luch black en* 
tlavei M Scotland and K^ngar date back ly pre-<ivU war timet. 
|"iSet,-eg^ Sorioalk Core v. Norwalk Re^evehprntnt Agencj/t 39f5 
P2d 920 (2d Cir. 1968); Enghth v. Town of Huntington, 448 
419 (2d Cjr. 1971). , 

Hearing before the UJS. Committion on Civil Rights, St Louit^ 
Mittoun\ January 14-17, 1970, 664? 

'^'Thii perception, at least regardinf public hotiainft the oldeat of 
federtJIy^aubfidixed programs, has acme b^ia {n fact In Cleve^ 
Undt Ohio, for example, the waitinf Hit for' family public houiinf 
if 87 percant black. The Joeal public housing authority in Cleve* 
Und. the Cuyahoga MetropoliUn Houaing Authority (CMHA), has 
Jurisdiction that extenda throughout the Cleveland metropo)iUn 



<a) Failure to provide public housing. The 
low-rent public housing program, like most 
other Federal programs of ' fmancial 
assistance, is not mandatory*. State and local 
governments participate in the program on a 
voluntary basis. If they choose to participate, 
they must take certain steps required by 
Federal law. Chief among these are the enact- 
ment of enabling legislation by the State and 
the establishment of local public housing 
authorities by the municipalities involved. 
Every State has enacted the requisite 
enabling legislation. Many jnunidpalities, how* 
ever, particularly those in the suburbs, have 
failed to establish local public housing authori- 
ties and thereby have excluded public housijig 
and the mino^ty families who would live in 
them* In some cases, State enabling legisla- 
tion provides that a local public housing 
' authority may bui|d public housing in an ad- 
joining jurisdictionV if such jurisdiiitions have 
not established a Ic^ public housing authori- 
^^tX;J[jx, the suburbs of Chicago, Illinois, some 
^ suburban jurisdictions have established local 
public housing authorities, which effectively 
prevent the Chicago Housing Authority from 
operating there, and then have kept them in- 
active. No court decisions have been' rendered 
on the legality of this conduct. 

(b) Failure to sigii cooperdtion agreements 
to permit constructioh of public housing. In 
some States, notably Ohio, State enabling 
legislation perinits central city public h()using 
authorities to build public housing in the sub- 
urbs as well as, in the central city. Federal ' 
law, however, requires that the ftiunicipalities 
in which the public housing is to be built must 
sign a cooperation agreement, agreeing, 
among other things^ to a tax exemption for 
the project and the provision of ordinary mu- 
nicipal services. Thus, the suburbs may ex- 
clude public housing by merely failing or 
refusing to sign the requisite cooperation 
agreement In short, by doing nothing thejr 
may keep out pul)lic housing and the minority 
families who would live in it This practice of 
exclusion by inaction has been challenged un- 
successfully in the Cleveland, Ohio, area 
where the family waiting list for CMHA, a 
public housing authority having metropolitan- 
wide jurisdiction, was 87 percent black. The 

''*Mahdley v. CMHA, 500 1087 (6th Cir, im). See atso 
Jaime t v. Toleip Metropolitan Hou'ting Authority, OA C-'?4-68 



Sixth Circuit' h6ld; *^indpg 6^^ that in 

the absence df '^hy evi'dieAice.jdC'g racial dis- , 
crimination bj^ ),^e/ ^^bbr^^^ enti,^ 
!tled un<^y; I^edej^' ^^^^ for them- 

selves ,>viietfieV 1^^ feOoperation 
agreeirii^iits f5>^ ' ' 

(c) Siiii ,ith^$Qn knd priahl idssignhnmt ^ 
For the first 25 years' of operation of the fow- 
rent public housing program, Federal officials 
permitted local housing authorities to run the 
program on a racially segregated basis. Most 
communities took advantage of this option 
and, in fact, built public housing projects that 
were occupied exclusively by black or white 
tenants. The principal ways in which they car- 
ried out the policy of segregated occupancy 
were ,by maintenance of racially separate 
waiting lists. Following the Supreme Court's 
decision in Brown v. Board of Education^^* 
lower Federal courts uniformly ruled that en- 
forced segregation in public housing was 
unconstitutional^* 

Despite these rulings, the practice persistec^ 
throughout the country well into the 1960's; 
Of particular importance is the fact that *this 
practice helped establish and harden patterns 
of residential segregation. FurOier, it is im- 
portant that the parties inyolved all are 
governmental entities— cities, . local public 
housing authorities, and the Federal public . 
housing administration."^ 

(d) Initiatives and referenda.' Another way 

in which suburbs have sought to exclude sub- - 
.sidized housing is by subjecting- proposals for 
such housing to a vote of the electorate.' In 
James v. Valtierra^^^ the Supreme Court of 
the United Stat.es held that a California con- 
stitutional provision requiring a referendum 
vot^ on public housing did not violate the XJ.S. 
Constitution, absent a showing that the 

(N.D. Ohio, filed Feb. 16, 1974), where lower income minority 
potentiil reiidenU of public houilng brought an action ttvrut the 
local houaing authority for failure to request coopen^tion mg 
roentt from the auburbs of Toledo. 
"•347 U5. 483 0954). 

"*See, tx^ DettQii Hounng C(nnmiuion v. LeviM, ^ FJ2d 180 .* 
(6th Ci'r, l96$f;V€Vicard v. Public Housing Admini^tio'iu 238 
FJ2d 689 (6th Ci?. 1956), Gautreaux v. Chicago Houaing^Auihon- 
iy, 296 F. Supp. S|97 (NJ). ni 1969). 

, "^Public houilJig hu not been hlttoricaII> m program much utiK. 

' aed ihe luburbt. To.the extent public; housinf has operated in 
metropoHtan areas it has been larfely a central x:itjf prpfram. 
Therefore, "it u unlikely that tegrefiuon m pubtk housin/ bjf the 
fuburbi will often be a maOor factor m the confinement minori- 
ty families and their children to the central dty. 
'"402 U.S. 137 0971). 



requirement was "aimed at a racial minorit)'." 
A casfe now pending challenges a similar 
referendum requirement adopted by the city 
of Parma, Ohio, a suburb of Cleveland. The 
major difference between this case and Vol- 
iierra is that the complaint here diai^es the 
municipality with a history of racial dis- 
crimination. ^ ^ 

(e) Use of discretionary authority to ex- 
clude subsidized hoiising. The construction of 
any housing in a community —unsubsidized as 
well as subsidized— frequently depends on 
certain discretionary decisions by local offi- 
coals. Among these decisions are those per- 
taining to applications f or .rezoning, for an in- 
crease in the permitted density, permission to 
hook-up with water and sewer lines, and ap- 
plications for building permits. In many in- 
stances, suburban communities have exercised 
their discretionary authority in a manner to 
prevent the construction of subsidized hous- . 
ing in which minorities would live. These ex- 
ercises of discretionary authcrit> have been 
challenged in court as raciall) discriminatory, 
in many cases successfully, 

The key elements in the successful cases 
have included: a past history < racial dis- 
mmination on the part of the defendant mu- 
nicipality; a.finding that the effect of the con- 
duct of the municipality fell with dispropor- 
tionate severity on racial minorities; that, the 
justification for the conduct Was flimsy; and 
that the municipalities treated differently 
proposals for housing that, would ^serve 
whites. 

(/) Maintenance of zoning laws that exclude 
lower-income housing. Many subiirbs main- 
tain zoning jlaws that^ exclude lower-income 
housing and the minority families that would 
live in it. These zoning laws accomplish that 
result in x)ne of two general ways: by 
prohibiting or inhibiting construction of cer- 
tain types of housing wnich Vould facilitate 
residence by lower-incpm^^fSLftiilies, and by 
imposing requirements that necessarily in- 

•**Com«/iM* V. Ctiy o/ Parma. United State* v. City of Parma^ 
374 F. Supp. 730 (H.D. Ohio 1974)>^ppesl^ pending. 
, '•'See e.g^ Datlty v. Ctiy of UH^&n^khho 425 F^d 1037 
' Cl'Oth Cir. IS70) (denial of rezormt^wUcation. Kennedy Park 
Homes Xstodatton v. tity of Lackawina, Sevo York, 436 FJ2d 
108 (2nd Cir. 1970}« cert dented, 401 u/S. lOlO (1971) (withhoMing 
of a bjilding pennitX Skilktn v. Cily of Toledo, Ho. C 74 202 
(N.D. Dhio August 28, 1974) (denl)/ of platting mnd refuaal to 
rezone). 



crease t^e cost df housing that may be built 
to an amount that only the affluent can af- 
ford: 

Among the restrictions or prohibitions that 
are typically imposed through exclusionary 
zonii% laws are the following; (a) absolute 
prohibition against any multifamily housing or 
projects; (b) where multifamily. projects are 
permitted, restrictions on the maximum 
number of bedrooms (e.g^ an absolute prohibi- 
tion against units with three or more^ 
bedrooms or a percentage ratio by which all * 
units in a multifamily development .may not 
exceed one ot two bedrooms); (c) the imposi- 
tion of a percentage ratio by which all mul- 
tifamily units may not exceed the total 
number of single-family residential units 
within a community, Cd) regulations that add 
to the cost of multifamily housing (such as 
requirements that electrical and utility lines 
be -underground, -that each apartment have . 
central air conditioning and garbage disposals, 
and that swimming pools and tennis courts be 
provided); (e) absolute prohibition against mo- 
bile homes; (f) excessive zomng for commer- 
cial and industrial use; and, (g) requirements . 
that add to the cost of single-family housing 
(such as minimum lot size requirements, 
minimum interior floor size requirements, and 
minimum frontage . requirements). 

These zoning laws haye been challenged 
successfully in State court- in a number of 
States.**^ In those StaWs- where successful 
challenges have been brought, the decisions 
have been based on economic, rather than ra- 
cial discrimination. The \ courts have found 
that these exclusionary zoning laws have ex- 
ceeded the 1 zoning authority of the suburbs 
provided in State enabling legislation and 
have failed to satisfy the standani of promot- 
ing the general welfare. 

5. Failure to take ^teps to encourage 
minority residents. • v , i 

In addition to conduct by the sub- 
urbs—through action and inaction— that, h^ 
tended to exclud^ minorities, suburbs have 

often failed to seize opportunities that would 
'^^—^^^^ ^ 

"*See, tJi^ National Land and Jnvtstment Companj/ v. Koknt 
215 597 (Pa. 1965) (4 tcre mintmum lot itze;, Sfelmo « 
Borough of Gtanboro, 2S% A2d 401 (N J, 1971) (reg^trictSont on 
apaitroent contMo^ction); Bmtow v. City of Wooikavenrl^ 
K.W^ 332.(Mich. App. 1971i iexcjuiion of mobile homei). 



alter their all-white image and encourage 
minorities to reside there. For example, the 
suburb of Parma, Ohio, a municipality of more 
than 100,000 people, of whom only 50 are 
black, has consistently rejected proposals for 
the mildest form, of fair housing resolutions, 
thus reinforcing the piyception of blacks in 
the Cleveland area that they are not welcome 
in Parma. By the same token proposals for 
subsidized housing in which nunorities would 
reside have been rejected in such suburbs as' 
Black Jack, Missouri, Evanston, lUinbis, and 
Dehray Beach, Florida, in an atmosphere of 
opposition to minority entry. 

In short, in inany suburbs where a choice 
had to be made between a <;oui^e of conduct 
that would encourage miA^ty entry or 
discourage it, the latter comrse has con- 
sistently been taken. Although, in many cases, 
no sinj^le action rises to the level of the il- 
legality, the course of conduct is an inportant 
part of a n^osaic in which suburban jurisdic- 
tions have successfully sought tot maintain 
minority exclusion. . ^ 

6. Discrimination by the private housing 
and home finance industry. 

The key elements of the private housing 
' and home finance industry — builders, real 
estate brokers, and mortgage lending institu- 
tions—have all traditionally operated on the 
basis of a restrictive housing market in which 
the suburbs have been designated as havens 
for whites. Although they are ostensibly 
private, nongovernmental entities, all three 
are closely tied and dependent on govern- 
ment. Mortage lending institutions are char- 
tered and closely regulated by Federal or 
State agencies. Builders have. depended heavi- 
ly on FHA and VA assistance in constructing 
suburban-housing developments and have suc- 
cessfully relied on suburban governments for 
the necessaiy zoning changes, building per- 
mits, water and sewer lines, and the like 
construct theic housing. Real estater brokers 
must secure a license from the Sta^ in ordei* 
to transact business. In some cases, as in ^ 
Michig^, the State real estate licensing agen- 
cy traditionally included in Its code of ethics 
provisions to the effect that brokers should 
maintain racially homogeneous neighborhoods. 
Earlier this year, it was disclosed that the 
Florida Real Estate Licensing Commission, in 



its handboolTfor brokers, still lauded the con 
cept ofjresidential segregation. , . 

Although there is considerable question 
whether governmental involvement in the dis- 
criitiinatory practices of the private housing 
and home finance industry is sufficient for a 
finding of "st^te action,** govfemment^'at all 
levels has been guilty of some degree of affir* 
mative encouragement of private housing dis* 
cntnination at the least, passively per- 
mitted this practice to go on *wheii it could 
easily have been stopped. Further, it may be 
immaterial that the . ^Residential segregation . 
results largely from private discriniination. 
Just as local school boards may not 'build ex- 
clusionary attendance areas on private racial 
discriminatfon,'" so it may be that the State' 
may not maintain schopl district boundary 
lines that build upon the segregated housing 
jnarket. Beyond this> private housing dis- 
crimination must be seen as jsl part of an en- 
tire pattern of minority exclusion frojn the, 
suburbs and jConfinemer}t ;to the . central . 
city— a . pattern in , which ' government and 
private industry have been linked closely* 

Kthe broader view t>f Justice Stewart that 
a showing, of goyemment responsibility for 
residential segregation in metrop<>lita];i areas 
is sufficient to warrant oi^er for relief 
that would encompass the Suburbs as well as 
the central city, several questions still reii^ain* 
to be answered. • 
First, how important a factor must goven>- 
mental conduct be in establishing and per- 
petuating ^residential segreg^itiqn? If. plain- 
tiffs* burden is to demonstrate that the sub- 
urbs are ^iirely i^es^ msible, the burden 
again niay be insupportable. Justice Sj^^art,- 
however, indioates that the .burden' may be 
less onerous. At one point in his conciuring 
opinion he suggests that the test is whether 

- segregation wa5 "imposed, fostered, or en- 
couraged by the state of its political 
subdivisions." At another point, he suggests 
the test of whether the segregated residential 
patterns were "in any significant: Vi^asure 

• caused by governmental activity.- ' ipiilthSr, 

»**S«e Brrivtr v. ScJtool Boanl of City of A'oi/o/A%T/>S7i^i/a» ^ 
K^37(4thCir. 1968). ^ * 

^«At3133. • ' • , / 



Chief' Justice Burger indicates that tlie test is . 
whether the conduct of the suburbs ^affecteSi 
the discrimination fotod to"^ exist^in the 
schools of Detrbir [emphasis added]. ^ 

Under these tests, admittedly imjjrecise,, 
plaintiffs* burden is sornething less than a 
demonstration of total governmental responsi- 
bility, but 'something more than a showing of 
trivial or insubstantial impact ^ precise 
d^nifion will have jto be determined on a 
case-by-case basis. ,^ 

Second, to what extent must each and 
evei^y element^ of the governmental conduct^ 
^ which admittendly caused or. fostered, the re- 
sidential segregation be unlawM in itself? 
For example, the mere failure of suburban Ju: 
risdictions td provide public housing in which 
lower- income minorities could live, whether 
'through failure to ^tablish a local public 
housing -authority or refusal to .sign coopera- 
tion agreemen€;s to permit other local public 
' hb|lsing authorities to builcl, has not been held, 
urilawfiil Yet, such conduct clearly has the 
effect,^ if not the purpose, of maintaining 
nungrity exclusion. By tiie same tokfen, it is 
doubtfuj whether State or suburban involve- 
ment ill discrimination by the private housing * 
and hdme financial industry, througfi licensing 
of . brokers or the mere Tuning qf .land for 
us^ by a discriminatory builder, is sufficient 
to cpnstitute "st^te action" Jfor pmposes.of a' 
violation of ike equal protection clause of the 
14th amendment*. < ^ 

In ijiy view, the .threshhold^ problem for" 
\ plaintiffs is not that of proving ihat^all of the 
conduct of the State or subuLrb$ is unjawful, 
, but' Qie more basic one of demonstratiJtg to 
th€ Court ;that ,the residential segregation 
" ^that [exists in metropolitan areas is not 

- caused, ii> Justice Stewart's words, "by unk- 

- nown and perhaps unknowable, factors,"'^ 
that the bland assumption ♦that residential 
segregation is the ifesult of neutral, imper- 
sonal factors beyond the' control of govern- 
ment IS totally wrong, and that govemijient at * 
all levels is heavily, and even decisively, nm- 
plicated as a m^or causal factjws. Thus, the^ 
principaf burden on plaintiffs is that of edu- 

* ^'catmg the Court to* the realities of. the causes 
of residential segre'gation. 

' . »»«At3l3l., " i» ' * * . -^-^ 

supra. 

»»At3l33, a2. . - - , 



• Purther/the swing Justice, Potter Stewart, 
does not specify th^t the conduct must be un- 
lawful. For Justice Stewart, it is enough if the 
State or its subdivisions 'Imposed, fostered, 
or encourage^' segregation*^! or caused it 'In 
smy significant measure Tfhis language 
f^^Ib short of suggesting a requirement that 
each and ervery aspecjt of the suburbs' conduct 
must be unlawful. In addition, while some 
individual acts of commission or omission may 
not'lje unlawful, whea 'viewed in isolation,' 
they Jnay well be seen as part of a patt^em of ^ 
unlawful, radally discriminatory conduct* 
when considered in the context of all other 
acts of the suburbs. * ' ' 

Thus, I have some confidence — or at least 
hope— that the burden on plaintiffs is not to 
show that each and every act of commissfdn 
or omission by, State or suburban govern- 
ments must be ih itself tmlavirful; but, rather, 
that the totality of their conduct constituted a 
major cause of the residential segregation. 

Third, must plaintiffs demonstrate as a con- 
dition* to securing metropolitanwide relief that 
each of thfe jurisdictions they seek to include 
in the school desegregation plan has main- 
tained policies, and practices th^t haVa caused 
residential segregation? If so, plaintiffs* bur- 
den may again.be virtually insupportable, at 
least in those ' metropolitan areas where "a 
large number of jimsdictions are involved.*^ 
The effort of investigation to obtaih e\ndehce 
of complicity by a large number of sliburbs 
may well ,tax the limited resources Of typical' 
plaintiff^ and their attorney^ beyond their, 
capaciijr. Further, it is possible that even the 
most exhaustive investigation would fail to 



Chief Justice Burger does indicate that there mu$t be t eon« 
ttitiitional violation, but j^hit xn the context of a focus limited 
the conduct oT school o^Hclals slone. Id. at 3127. As poted eariier, 
if the Court's att^hUon can be directed to the fact thst the 
State's maintenance Khopl district hnes iS imposed on a pat 
tern of setrega^d housIng/thU msy be isufflcient to satisfy the 
Chief JusUce'A iUndard. . 

''^Jn Detroit' there are 86 •ichool districta that make up the 
m\etropolitan^ares and 63 suburban school -districts were* to be In- 
' du3ed Ui the metropolitanwide desegregati'oti plaa ^ 



disclose .sufficient evidence by the 6ne or two 
suburbs that are the key tO' effective 
desegregation. Here too, the answej is uncejr- 
tain, though the Court does suggest tfiat 
blameless suburbs should not be included in 
the order for relief.' 

, It must be borne in mind, however;, that in 
Millikeriy the Court was dealing with a^ 
metropolitan school desegregation plan that 
invplv^ed 53 suburban jurisdictions plus the 
city of Detroit. The Court stressed the logisti- 
cal^ fiscal, and other complexities that would 
be involved in a plan of that njagnitude,*^ 
Mr. Justice Ste>yart also stressed '*the dif- 
ficulty of a judicially supervised restructuring 
of t6<^ ^ministration of schools."^ Thus, it 
is Iflcelyi that one of tjie considerations th^t 
went into the Court's -ruling that in the 
absence of proof of State or suburban respon- 
sibility for the seg^regation found tot exist in 
Detroit the suburbs could not be included^^in. 
the order for relief was the Court's fear that 
affirmance would lead to an administrative 
and ^political nightmare. 

What this suggests is tliat it would be, at 
the least, unwise to confront, the Supreme 
Court inujiediately with pother case involv- 
ing a "desegregation plan applying to a large 
number of suourb^m jurisdictions^certainly 
without. solid evidence that each of* them, in-, 

, dividually and collectively, constituted a 
caUsal factor in the segregation. By the same 
token,^ jSL catfe 'involving k metropolitanwide 
plan for relief, that applies to only one or two 

, subu^an jurusdictions, would offer two im- 
portant advantages. First, it would make it 

. easier, to prove responsibility of the included . 
suburbs for residential segregation (if that is, 
in fact, required), gecond, Tt" would ease the 
Court's concern over the .administrative aj;id 
political ^pY^blems that a metropolitanwide 
desejgregation plan would entail and begin the^ 
pl*ocess of demonstrating to the Court that.its 
fears are baseless. 



CHAIRMA>l»jF'L£MMING. AV.thi^ time I will recognize Mr- Sloane, I ask him to brief us 
on his pape^. Harold Fleriiirtg^apd E^i^^Ta^uber willre^ct * ^ t 

MB. SLOANEf^e have lie^d several warnings this morning about listening to the call of 
th^ siren, gxp^rie nee s^dj\s yoi^"^ should be careful about sirens, especially' when their song is 
sung in footnotes. That is^ N\hat w^haye liere. Heavy reliance pn the concurring opinion, of 
Justice Stewart I suppose we ^11 try to be optimistic. Being in civil rights, you havfe to be op- 
timistic. But I f^nfflSs textual comfnents on pruuf of segregation somewhat incomprehensible. 

State housing laws, don't I^^qw what he has in mind. Literally, it does not make too much 
sense iiv^that States delegate autliority to municipalities. In a footnote. Justice Stewart makes a 
f statement about '*linkno\Mi and perhaps unknowable" factors. Then, in the same footnote, he 
{icks ioif the causes of residential segregation. All are neulJral, impersonal factors beyond the 
. control of States and lopalities. As^ I, recall. Justice Stewart is the author of a fine opinion in 
Jones V. Mct^ which Refd, on tlje iasis of an 1866 civil rights law enacted under the 13th 
• amenvJmejit, that ^1 housing discrimii{ation is barred. I find jt difficult to understand ho\\ the 
author 6f tliat opinion c^uld come to the assertion that tlie causes of residential discrimination 
are unknowh^'Jnd unknowal^le. In the same footnote, ho^vever,,he refers to other factors and we 
•/^ seize upon these as reasori for optimism. f » ' ' \ ^ 

^ Justice Stewart said no record has been made showing that the racial composition of the 
IJetroit School population or that residential patterns within Detroit viere caused by government 
activity. That is fine. If wfe can take him at face valu6, our burden is to show that residential 
patterns witliin Detroit. and the surrounding areas'.w^fere in fact in significant measure caused by 
govemnrent^^activity. • ' \. • 

Jf the Chie? justice s opinion is, taken literally^ che burden placed on plaintiffs in the school 
'decision is Unsupportable. Justice Stevyart^ taken at face value, niakes the burden supportable. 

Well, what ^do we have in the way of e.xperience on the e.xtent to which State and suburban 
governments can, be found to have been a casual factor "in any significant measure'* for the re- 
sidential segregation that e.xists in metropolitan areas— the absence of njinorities in the sub- 
^ urbs? Their confinement to the central city ^and the cesultii^g heavy minority enroUnjent which 
'makes desegregation extremely unlikely within the confines of the central city? 

^ In my paper, I iiave gone through as r^any different kinds of practices in which suburban 
governments have Jbeen .heavily. in volv^ed that I can think of. While these are fairly typical in. 
terms of njy experience, you are not going to find every one df these policies .and practices in 
operation in every suburb ox every metropolitan area, . . ^ 

*% Secondly— and ^his may cause difficulty when I get to questions later— not all of these 
practices have been found be illegal by courts. There is a third caveat I did not mention. 
Some of these practices .are ^unique toparticular parts of the country and suoie of them vary in 
their relative importance in terms of being a causal factor of residential segregation. 
.The first -practiceHs an example of the two last caveats, ' J 
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They are found largely irt the South and Border States. And they are a central city 
phenomenon. These <ire racial zoning ordinances, which were quite prevalent at the beginning of 
the century. In 1917, these zoning laws were held unconstitutional. They- keep tuming up, how- 
ever. . / 

In Buchanan v. Warleij^ the Supreme Court held that ordinances requiring racial segrega- 
tion were unconstitutional. I suspect we can still find these on the rpunicipal books. In an> case, 
the^ y^ere a factor in establishing the patterns of residential segregation largely in the cities of 
the South and of Border States. Once those patterns were established, they tended to be per- 
petuated. This is one big difference between schools and housing.' 

In schools, at the end of the academic year you say "everybody out'* and you start over 
ne.xt year. You don't do that in housing. You don't say, "everybody out in the street. Get your 
furniture." Once the residential pattern is established, it tends to perpetuate itself. 

The second is racially restrictive covenants. These exist on a national scale. They have been 
a profound factor in the establishment of all-white suburbs. These covenants, which are private 
agireements between neighboring landowners, e.vclude people by race or national origin. They 
became popular during the period of great suburban expansion. The> were spread mostl> by the 
Federal Housing Administration, which began in 1934. Their enforceability was ruled uncon- 
stitutional by the Supreme Court in 1948, but they are still on the books. Individual 
homeowners .purchase houses. The> e.vamine the deed and the covenants they are supposed to 
obey. They see its restrictive covenants still there. A lot of people take their promises very seri- 
ously. A good many of them don't know this particular covenant has no force of law. 

^ This is a very^ important factor that can be found easily and could make ver> good e\ijjence 
of govemmeijtal responsibility. WTiile the> ^^^^ private agreements, they gained force becaftse 
the State and Federal courts were quite willing to enforce them as a covenant* of the laijd. ^ ^ 

The .third is difficult to ferret out— public improvenient programs ejtner keep out 
minorities when the> want to get in or displace them when they are already tnehL For^£j^^ 
in th^ face of a proposal for dev elopment of a racially integrated project, suddenly the mu- 
nicipalities find thcfre is a cry ing need for a public improv emen£. ,The park is the usual one. They 
co/idemn Ihe^land and keep out racial minorities. The other side of that is the example where 
racial minorities already live there, generally as a historical fluke going back to pre-Civil War 
day&. Suddenly, there is a need for urban renewal. Out go the minorities. . * 

In St. I^ouis, the relocation resource for urban renewal in one suburB was public housing in 
the^central city. This will take digging. You may not find it in every municipality, but it is qjulte 
prevalent. This is the subject of a good deal of fair housing litigation oven the last 5 years. 
, Kext are the practices of municipalities which keep out, subsidized housing and, therefore,^ 
keep out racial minorities. It is the perception of a good man> suburban municipalities that sub- 
sidized housing means minority housing. To a large extent, that is not true. To some e.\tent, 
however, it is. There are a variety of wa>s the suburbs have excluded minorities b> excluding 
subsidized housing.^ One v\a> is not to establish a public housing authority. The nature of the 
public housing program Is that it is voluntary. The Federal Government offers the benefits, but 
they do not have to be accepted. If no public housing authority is established no blacRs come in. 

In Chicago, under Illinois State law, neighboring public housing authorities can operate in 
an area which does not have a public Tiousing authority. Municipalities establish a pyblic housing 
authority which builds no public housing authority. That is enough. The neighborhood public 
housing authority cannot operate there. ■ ^ 

In addition, ther6 is a requirement under Federal law that the locality in which public hous- 
mg is to pa built must sign an agreement or authorizing resolution. One wa> to keep out public 
housing is to ignore a reediest to sign a cooperation agreement or refuse to sign it. .This was 



challenged in Mahaky v. C'MHA* The challenge was successful in the lower court. Thib would 
have been the kind of m<yur breakthrough in housing that, Milliken promised to be in public 
education. You had .largely black public housing waiting*lists. There was a need for public hous- 
ing ia the area. Th^efore, the lower court lield that the refusal was racially discriminatory. The 
case was reverstid. The breakthrough did. not happen. This practice is^not necessarily illegal 

• under existing law. * • • 

Long-standing causes of racial segregation. Until 1962, it was common practice for local 
authorities with Federal acquiescence to select sites and assign tenants on an overt racially dis- 

• criminatory basis. It is not done overtly anymore. The pattern, hqtweveis developed over a 
period of 25 to 30 years and pow perpetuates itself, . * 

Another one used is initiatives andr^erenda to keep out subsidized housing. The Valtlerra 
, case challenged the constitutionality of a State. referendum requirement for public housing. Un- 
fortunately, that challenge was defeated in the Supreme Court. The Supreme COurt's opinion 
seems to indicate fairly strongly that economic discrimination does not rise to the 14th amend- 
ment violation. ' ^ 

We at NC5H,ai> involved in a lawsuit involving similar issues. The case has been going on 
for several years. The defendant city is almost all white. There are over 100,000 people there, of 
whom only about 50 are black. This is Cornelius v. City of Pamia. This is an example of what I 
meant when I said subsidized housing b perceived as black housing. In this case, there was a 
proposal for subsidized housing. The good people of Parma inmiediately thou^t black. They 
, „ passed two ordinances, the first requinng a referendum vote for subsidized housing. The second, 
one placed an absolute limit on the height of residential structures -a height much lower than 
you need for subsidized housing. We hope that we have a case that^is winner. We have, or at 
least. allege, the element that Valtieiiu did not have — racial discrimination. 

The referendum in Valtienu was not aimed at a racial minority. The record did not show it. 
We claim that in Parma it is aimed at a racial minority. We are still in court, having successfully 
withstood procedural motions to dismiss. . * , ^ 

A Another^ way in which localities keep out subsidized housing is through their authority to 

deny building permits and hookups for water and sewen That authority is used, in effect, to say 
no. i." 

Fin ally'f there is the broader area of zoning law s under Authority that States have delegated 
to localities. In many localities, zoning laws exclude by imposing cost increasing requirements, or 
V by pr<^hrbiting housing that lower-income people can live in. Some of these have been challenged 
successfully in the State courts. If you challenge these laws, you don't have to show racial dis- 
crimination. It is enough to show they discriminate against lower-income people. 

The failure, of municipalities to encourage minorities. We have had experience where a 
number of occasions arise where there are choices the cit> can take— a choice between taking 
^ the step that will encourage minorities to come in or discouraging their entry. The choide is 

made. The city takes the choice of keeping minorities out. ^' . *• J 

Finally, the major factor of discrimination by private industry . The connection betv^een 

• private industry and suburban governments often is a tenuous one. In Michigan what you had 
was the State real estate licensing board adopting. a polic> similar to that of the National As- 
sociation of Realtors in -favor of racial homegeneity. I don't know if there are too many States 
where y.ou can find that,''althoUgh.a similar policy was found in Florida i^.ecently. 

These, in brief, are the kinds of causes of residential segregation which involve government. 
Some are not illegal under court decisions. The weight of these, however, adds up to a pattern 
of govenvmental involvement that might. saUVf> ^tewart's standard of government's being the 
cause in any si^ificant measure. ^ « ' 

O \K , ' * ' . " . \ ; 93 
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There are several questions that retnam ^hat I am not in a position to answer right now. 
I . The ans\ver depends on subsequent cases. First, how important a factor must government ac 

tivit^ be in causing racial segregation? Stewart uses two terms. One, government in an^.signifi 
cant measure caused it, and, second, the residential segregation was imposed, fostered, or en 
^ couraged b> the State or political subdiv isions. It is vague language, but language that law^^ers/ 
are familiar with. It certainly suggest** something less than total government responsibility an^ 
something mure than a trival cause.. Subsequent cases will help to define how much responsibili 
ty there must be., ^ / 

CHAIRMAN FLEMMING. Could you identify those other questions? i 
J. MR. SLOANE. Not all of these practices have been found to be unlaw^l under existing 
r law. Must ev«ry one of these acts*be unlawful? " ^ 

The third is, if you are dealing writh a number of jurisdictions, as in Detroit, must you show 
that each of these jurisdictions is in some wa> responsible for the residential segregation that 
goes on? ' • ' • 

CHAIRMAN f LEMMING. Thank you. I am happy to recognize another Fleming— Harold 
Fleming, president of the Poto^nac Institute. He will react for 7 minutes to this fine paper. 

MR. Fleming. Mr. chairman, may I say that any confusion that arises biatween the two 
' of us is to my benefit.* ► 

I have a concern about Maartin's fine paper. If there are any local jurisdictjons that have not 
..perfected the techniques of keeping out racial minorities, he has given t^en a how to-do-it 
* / melhod. He has given us a masterly analysis. \ / ' 

It may be like dreaming the impossible dream, but our assignment i§ to make known the 
unknowable factor, to make it clear not only to Justice Stewart but to a gi%at many other peo- 
ple in this country, so "that they will understand the basic causes of racial segregation. 

We have heard in this presentation and several of the others a number of facts and circum- 
stances that fly in the face of popular assumptions about segregation and desegregation. These 
facts are an impressive refutation of thp conventional wisdom. The trouble is that almost 
nobody believes them. Not only JiJistice Stewart and 9ome of his' colleagues, but many people 
^ , who are opinion makers in this country, and who have a considerable influence in the shaping of 

policy in the political life in this country, simply do not believe that there is no such thing as; 
' purely de facto segregation— that segregation- in housing and in schools is at bottom absolutely 
attributable tb conditions created or abetted by governmental action. 

Those of us who have ^worked in this field long enough are convinced of this. But we have 
not succeeded in convincing even the well-educated, public minded people in this country who 
are going to have to be . convinced, in my opinion, before we can get beyond the position taken 
by thefSupreme Court in Milliken. 

I don't think you have to convert the whole American public or even a majority of it to 
achieve this result But I do think well read, well-informed, articulate people must come to see 
the realities as most of Gs here see them, and as they have been .described here this morning, 
. before we can hope to see the Court take a position different from the onq the miyority .took in 
^ A/illik&n. ^ , « • " . 

This is important to all of us. This Commission has done yeoman's work, particularly in the 
field of school desegregation. It has not yet addressed itself in a m^or way to the complex way 
? in which residential, patterns in this country are shaped, and to the complex and intricate inter 
play of forces that leads us into a more and more segregated pattern. I hope the Commission, in 
* addition to such .reports as may issue from this conference, wfll plan and embark on a msgor 

program of fectlindihg ^nd public and official education in this area. 

O H - . . ' > ' • ' . ' . 
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I want to take my stand with those up here who profess to be optimistic. I would remind 
you that it was not so long ago, when I- was in the South with the Southern Regional Council, 
that .what became the first successfid voting rights legislation was introduced in Congress. Its 
sponsors faced a problem —how to present persuasive evidence that there was, in fact, 
widespread voter discrimination. This was back in the fifties when the evidence to most of u§ 
seemed quite obvious. But it was seriously and prsistently argued on the floor of the Senate 
that there was no convincing evidence that discrimination existed. We had to assemble and com- 
municate much public information to convince people that voting rights needed governmental 
protection. 

Those were simpler days. The evils were bigger and more satisfyingly identifiable. Yet, I 
think we may be at a similar stage' now with respect to the interrelationship of segregation in 
housing and education. We are faced with the old problem of self-interest operating on the 
wrong side. ' 

\^ The trouble with the kntibusing position is the assumption that we can h^ve it both ways. 
President Ford and his predecessor have expressed themselves as opposed to busing on the 
pounds that it is artificial and that the natural way of achieving desegregated schools is 
through open housing choices. 

President Ford has not yet made clear his position pn housing policies, but former Pre- 
;5ident Nixon did. He opposed the use of Federal leverage to achieve an economic and racial mix 
in suburban housihg because to do so would intrude oxi the autonomy of local jurisdictions. 

i would suggest that one cannot reasonably argue both ways, ^f desegregated schools ma^ 
^nl^ be achieved through residential patterns, then the power and authority of this country had 
better be put behind housing desegregation. If that is not going to happen, let us as Americans 
learn to live with busing as the penalty for being unwilling to desegregate our communities. 

If we can get self interest turned around so that it benefits a community to desegregate 
housing, or to join with neighboring jurisdictions in achieving a balanced educational 'program, 
thfen we" call get somewhere in this field. 

I welcome the closer linkage of these, two issues, 9f housing and education. The people 
primarily concerned with educational integration have tended to steer away , from, the housing 
issue as being less popular and less likely of solution than educational desegregation, ^ut we are 
now coming to see the two tasks as being really one. They have to be approached together. In- 
tegrated housing choices and integrated schools ultimately must go together. Until and unless 
we can achieve that, schools must be desegregated in such a fashion as to prevent residential 
barriers from permanently separating children on racial lines. 

CHAIRMAN FLEMMING. Thank you very much. I am happy to recognize Professor 
Xaeuber, professor of sociologyt at the University of Wisconsin. 

DR. TAEUBER. In the written version of the i/^per, Mr. ^loane started with the state- 
ment that the plaintiffs lost their cas^jjjf Detroit I .would like to side with the optimistic 
speakers toda> and emphasize that*'thS^6riginal case, which was a city case, was won handily. 
We have demonstrated clearly that Northern school segregation is a product of illegal, uncon- 
stitutional action by State agencies. ' , . 

Another impression that fosters pessimism is the view that all* of our central cities are 
becoming , predominantly black. This was a major issue in the Atlanta ease that has been 
referred to several times today. It is true that Atlanta, Washington, D.C., and a number of 
other cities are becomfng ver> heavfly black in residential proportions and more in their school 
proportions. But keep in mind that a population group which is a small ixiinorit^ in the total U*S. 
population cannot become a majority in^alLot the central cities. The Nation has a very large 
number of central cities and large numbers of white families live there now and must contini^e 
to do so for many years to come. . , . ^ 



School desegregation, policies and actions must .confront a wide variety of school districts 
and demographic settings. We should not try to lump them all together. We in this room per . 
haps all know that racial discrimination underlies our segregated residential patterns and our 
_ highly segregated school systems. One of our problems today is whether we can prove what we 
• all know. - ' . y . ' 4 

Before the conference, reactors were sent all the papers and were admonished to resist the, 
base inpulse to comment on papers other the one assigned- Mr. Pettigrew has ably reported on 
some of the demographic background and on some of my pu&lidhed work on residential segrega 
tion, and. I shall resist the base impxilse to travel over the ground again. Rather I will follow a 
^ trail that Mr. Sloane has marked for us. ' 

Mr. Sloane emphasized that in recent years there is much mpre subtlety ^d concealment, 
about discriminatory practices. Many of the major ii^titutions and actors in the real estate in 
dustr> are attempting to avoid actions that, with current laws and rulings, are now well knowTi 
to be illegal, while others are simply editing their language, and their minutes and better con 
cealing their motives. 

Let's go back to the 'period of res^ctive^'^tjtenants, to the time when Federal housing 
guidelines said openly that racial mixture was bad. ouppose we use this earlier period, together 
with the succeeding period of less openness but of no afGmlative action to change past practices 
or to overcome their segregative effects. r 

Many governmental and private agencies had no thought that they^ should be responsible 
for racial discrimination that resulted from their actions. Suppose we can prove all of this more 
easily for the not-s.o-long ago past than for the preset? Can we then demonstrate that that the 
past does leave a heritage on the present? Can we dociunent that current segregated patterns 
were established during that period when these kinds , of discriminatory actions were more 
open? As. a demographer more comfortable with niunbers. than with verbal documents, I put 
together a few pieces of data for illustration* FHA and VA insiirance i^rovide a first example. 

I went back to the 1950 census and foimd there were then about 2.4 million housing units 
federally-insured under those two programs. The 1960 census showed 14 million mortgaged 
Qwner-occupied housing units in the country, nearly 6 million of which were insiu^d by FHA or 
VA. 

^ Forty-six percent— nearly half-H)f the mortgage debt in the Nation was insiured under 
those programs. This was in the period when the kinds of 'evidence that Mr. Sloane was refer 
ring to can be developed more easily than now. ^ 
♦ Consider the 1960 data for blacks (and other "nonwhites") in single-family, owner -occupied 
housing. Blacks held 5.4 percent of all mortgages. L^t*s overlook what this says about lack of ac 
. cess to the homeowner housing market. Instead, note that, of the more desirable mortgages, 
blacks held only 3.7 percent of the VA-insinred and only 2.5 percent of the FHA insured. The 
black share of the FHA mortgage market was half as great as their share of the conventional 
iportgages. This ,was a period when the conventional mortgage market has been shown to be 
hi^ly discriminatory against blacks. 

The 6 million units insured under these programs constitute quije a large share by any- 
body's standards. Certainly there was "significant" governmental involvement These federally 
insured units constituted in 1960 one-eighth of all pf the housing, in the country , one fiifth of the 
owner-occupield housing and about two-fifths^ of all of the mortgaged'housing. 

These insurance programs were utilized throughout the Nation, in the cities as well as the 
suburbs. In, Detroit, 48 percent of mortgages were covered by these two programs, in Atlanta, 
51 percent; and. m Boston, 29 percent 

* 
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Let's go to the issue of the heritj^ of^ the past The 1970 Census of Housing has two 
highly pertinent questions. First, "what year was the stfticture built?'* Every household was 
asked to report this. Of all central city housing, 34 percent of the units ^ere built in the forties 
or^ fifties. Forty -eight p . jent wer^ built before 1940. More thaSi three-fourths of the housing 
was built before . 1960. Many of us have the impression that* suburbanization is a new 

• phenomenon, yet 28 percent of the housing was built before 1940 and two-thirds before 1*960. 
These figures are roughly true for the housing occupied by blacks also. ' • 

We 'have a perception that the United States population consists of people who have no 
roots. The Census Bureau reports that one-fifth of the people move every single year. What we 
fall to perceive is that most fanulies display a high degree of residential stability during much 
^*of the life cycle. A second question in the 1970^ Census .of Housing is, ''What year did you move 
into thb housing unit?" For central city residents, 14 percent reported they moved in before 
1950, and altogether one-third (including renters) had moved in before 1960. ^ 

In the suburbs, it was 19 percent in the fifties and 12 percent before l950.^Ne^ly a third 
had moved into their ujfits prior to 1960 and a substantial proportion prior.to 1950. These (feta 
show that the heritage of the past is not simply an abstraction. Many of the people Who fnadS a 
residential choice ii\ the 1930's, 1940^-5, or 1950^5 are still living in the same house^ ^ 

Mr. Orfield said that, if we leave things alone^ it does not me^ they will get better ^or 
worse, but they .will change. Demographically our society is always in a state of flux. Today the 
urban black population is growing predominantly through natural increase, not migration. T}ie 
. children of those who moved to the cities in the forties and fifties are now forming their own 
households and seeking housing. These people are responding m many ways quijte cfifferently 
from their parents and grandparents. They have a different backgroui^d and a different sense of 
the way tilings should be. . " . 

*j^ny large scale migration , pattern must come to an end, and the black rural- to-urban and 
-South-to- North, pattern has about run its course. The last few y^ars we have Had a marked 
change in^ movement out of the ijiral areas. We have a change in patterns of interregional 
migration. .Metropolitan growth hds 'slowed down Jtremendously. From 1970 to 19,74 there was 
net out-migration from metropolitan areas. The counties peripheral to metro^litan counties 
were growing faster than the metropolitan counties and^aster than the more remote counties of 
the Nation. ♦ ' ' ^ , * . 

The locations of housing, schools, and jobs are intricately tied together. These location^ are 
changing with forces both know^ble .and unknowable, forces withln.our control and S90i<^ outside 
of our control. ** * ; ' ' ? 

The version Mr. Taylor presented of the causes^of our current racial division believe, 
held b^ many people, regardless of whether it is Stn Accurate description of the views ^ofparticu- ' 
lar members of tlU Supreme Court. In essence, it is a widespread perception among the Na 

• tion^s leaders. ^ ^ / /, > 

As Mr. Pettigfew emphasized, most of these social trends are ajinojng those topics about 
which social science does havQ knowledge. I believe that further progr^ss'^pn school desegrega 
tion depends on more than the course of litigation. The Commission arid scholars must work 
with renewed vigor on their task of educating the public about tjhiis^reality, 

CHAIRMAN FLEMMING.- Thaiflc 'you very much.'*!Qpi^issi6ner Ruiz, do you have a 
question? ' . • 

COMMISSIONER RUIZ.' I would like to prefa^re rn^^iquestion directly to Martin Sloane 
with a statement pf background to focus better upon tl^e^ question wj^^ch I am going to inter 
pose. I have been intrigued by the evolutionary process which/lnay be taking place. A& you 
know, I am a California Chicane, Mexican American. ' ^ / "*/ ' 
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I was born in East Los Angeles, baptized in tJie old plaza church where my mother and 
father >yere married adjacent to Olyera Street, which was the birthplace of the City of the An- 
gels. I was there before the white Artglo or the black arrived in gre^t numbers and watched the 
pueblo grow |nto a megalopolis. ^ * 

I have observed the demise of the Chinese exclusionary act in my Stale. I have experienced 
the enactment and repeal of laws that prohibited^Japanese ftx^m owTiing real estate. I have ub- 
s^ed segregation uf Mexican America^^^s^joolcljildren based upon a la\\ in California that they 
had Indian blood, and L was instrumehtal in working for the repeal of^that law in my State. 

Cajifornia never practiced de jure, legally 'State- impuseS segregation against the black 
Ainerican/ ' ' ^ - 

r,was practicing la*v when restrictive racial covenants and real property contracts were for- 
mulated against Jew^, Orientals, Indians, Mexican Amerfens,. aijd Blacks. When the restrictiv e 
covenant jaws, were repealed, it made me get rid of m/jai;<r1ibrary On matters of restrictive 
State -covenant? be.cause the laws became irrelevant ix^^r^ect to that. 

Now we come t6 Milliken v. Bradley. I have .listened to various definitions of learned per- 
sons as to the ikftZZtAe^i implications. In those ilistances where the experts haVei seemingly 
agreed upon definition, there is a dispute as to the application of what has been defined. 

The rules set down by Milliken appear to be plain and intelligible. The major premise 
adopted hy all nine Justices of the Supreme Court is a triJl^y one however— a. premise on which 
all reasonable men will continue to Have different opinions. That premise is called "official state 
action." If we define "state action" as limited to the official acts of the Governor, the State 
legislature, the State board of education, and local school boards, I think we are going to stay 
and remain oh-dead center. . ' ' ; 

. . i will say this., The raw povver of what constitutes "state . action'* in m^ lexicon is local 
customs and noC State officials^ It is more discernible in my State where we have the 
'•referendum,'* where much of the "state action" comes fi*om communities and not the officials of, 
the government, the State legislatureythe State board of education, or local school boards. 

Mn Sloane, do you feel'it is necessary for "state action" to limit involvement to State offi* 
cials and heads of State systems of education? What^o our court decisions relate on^ whether 
official State conduct is .necessary as a condition to the exerci^ of equitable remedies in the 
field in y^hich you hav.e expertise? * / / , 

MR. SLOANE. The State acts in a variety of ways. The 14th amendment is addressed to 
the State, The State is responsible for the actions of its own creatiwis, inclu^g its political 
subdivisions. On initiative^ and referenda, again the State acts in vai^ious >Xrays, such as passage 
of statutes by legi^ation, adoption of ordinances by city councils^ actions of the Governor or 
may or.* It can act, also through the people. But courts are somewMt reluctant to enjoin the hold- 
ing of a referendum. ./ , // 

Everyone here 50 >ears ago would have beeYi straining inightilj^, to support initiatives and 
referenda. Courts are jreluctant to eryoin the holding of V retexendviXfi unless it is clear the 
results would be unconstitutional The courts have had, ifo trouble entertaining Jawsuits chal- 
lenging initiatives or referenda already held. The case oi Reitman v. Mulkey involved proposi-, 
tion 14 adopted through an Initiative measure in Califomia. Jt would have embodied in the State 
constitution the right to racial discrinunation in housing. It was ruled unconstitutional by the 
U.S. Supreme^Court. ' / >. ^ * . ^ 

COMMISSIONj^ R RUIZ. Let us suppose tW city cptmcil says, we hpve passed a law seek- 
ing desegregation.'! ou will admit that that is '*s)Kate action!'? 

MR. SLOANE. Yes. J / / 

COMMISSIONER RUIZ. Supposhig ony4 referendum the people of the community over- 
rule State action? Th^t is my inquiry. Is that stQl- ''state action"? 



MR. SLOANE. Yes. The State and its political subdivision can act in^a number of ways, in- 

# eluding tKrough voting of the electorate. 

^ ' ' ' CHAIRMAN FLEMMING. Mrs, Freeman? ^ \ . ^ 

COMMISSIONER FREEMAN. You have cited several possible practices and policies for 
local government. M> concern is the extent to which, over the yeairs, our system of jurispru- 
' I dence has placed" the burden for remedial action on the victim. We blame the victim ind we put 

the burden on the victim, 

I would like to hear your comment on the extent to which the State, in the exercise of its 
power under the so-called concept of New Federalism, ha§ a duty to come in the beginning 
when local communities are undertaking or have indicated the> are going to undertake a pro- 
,||ject, to what extent they might take the mitiative as a part of the duty of the government. 
"H^ould you comment on that? Is there a theory that we should- develop? 

MR. SLOANE. I can comment in the limited context of fair housing litigation. I mentioned 
this new area of litigation that has developed over the la^t 5 yeai^ involving challenges to exclu- 
sionary land use practices. This did jiot develop by accident It is a direct result of events that 
occurred i^ 1968. What happened in 1968 was we suddenly had a sweeping Federal fair housing 
law, a sweeping Supreme Court decision, Janes v. Mayers, which barred racial discrimination in 
♦all housing. Most importaht, we had the 1968 Housing and Urban Development Act, which 
established massive new programs of 4>ubsidized housing \\hich could operate freely throughout 
the metropolitan area. Suburban jurisdictions no longer had the veto power over subsidized 
housing that they previously had. * ^ * ^ ' ' . 

* What had been lurking in^ the background— exclusionary land use— rose to the fore as a 
prominent obstacle to achieving open access of housing to minorities. In litigation ch^enging 
these exclusionary land use practices, a number of which I have mentioned, in every case I 
know of/v^s an esssential part of the prayer for rejief is a request for an order requiring the 
jnlmicipality to undertake an affirmative program of comprehensive Relief. . 

The way you get that is by showing they have dope something wrong in the past.. It is now 
conventional legal wisdom that^the obligation of a municipality found guilty of unlawful conduct 
is not just to stop what it is doing, but to correct the effects of its past discrimination. Absent a 
showing that the State or locality has done something wrong in the past for which it must 
atone, there is no affirmative obligation on the State or its political subdivisions. If the^ have 
no£ been shown to have done an/thing wrong, their, obligation is merely to maintain a neutral 
>. posture. •* , ' ' 

Now, that ma> suggest more than it means. All youi^ave to do js look at any governmental 
body, whether Federal, State,* or local, and you will fpid they then have been guilty of dis- 
criminator^ conduct. The Federal Government, after years of actually advocating racial dis- 
crimination in housing, maintained a pobture of neutrality from 1950 until 1962. If builders and 
developers "who sought FHA help w^anted to discrimpiate, that was okay. If they wanted to 

* practice fair housing; that was okay. , ^ 

/ Now, FHA had been a formidable factor influendng, policies and practices of housing dis- 

crimination and establishing patterns uf residential ^egregatii^n. Therefore, it^ obligation is more 
than to maintain, a policy of neutrality. - ^ j \ 

In short, you have to show the governmental body has done something or caused a re- 
sidential pattern. " i / ^ 

COMMISSIONER FREEMAN. I am disturbed|that governmental bodies all too often treat 
^ their responsibilities differentl>an matters involving race. Usually, government accepts its duty 
and nobody has to ask them about it with, respect to matters involving the general population. 
In the field of race relations, we shift the burden and have to force attention to the is^es. 
What is it that we can do to eliminate this double standard? 
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MR. SLOANE. You are right, Mrs. Freeman. I think, however, that the answer must Come 
from somebody other than a lawyer involved primarily in litigation. The answer lies in th^ kind 
of political pressures necessary to force government agencies -Federal agencies in particu- 
lar—to ge't off the dime, not wait for complaints, but to coyie in and undertake triassive com- 
pliance efforts. , ' . L * 

* If you want to take them into court, my feeling is thai prospects for success are not ter- 
ribly good. Agencies have wide discretion in civil rights ^^forcement. The courts are not likely 
to interfere, absent sonrxe showing that the agency or gove|5imental body has done something in 
the past for which they should be required to atone. / 

CHAIRMAN FLEMMINa Mr. Horn? * :/ ' 

. VICE CHAIRMAN HORN. When Mr. Sloane was distant staff director, we learned that 
his work was of high quality. Thus, I vrilUpot ask hini nVany questions. First, however, I would 
like to ^taff to secure and place at this point in the ^^aring a copy of the FHA policy in the 
thirties which hW been referred tu as encouraging sonie of this discrimination. When I asked 
the staff to find this some years ago, it took an awful lon^ time to pin the matter down. 

[Two publications 0/ the Federal Housing Administration (FHA) called fon discriminatory 
^practices: 

FHA Vplerumitng Mafuial (with revision to June 1, 1935), section 310, stated: "Important 
among adverse influences besides those mentioned above are the following: Infiltration of inhar 
mOnious racial or nationality groups." ♦ ^ I 

FHX Undencriting Hajiual (with revisions,, to. February 1, 1938), section 9Bl, stated: "If 
the children of people living in such an area are com^jelled to ^tefid schools with a pajority or a 
considerable number of pupils representing a far lower level of society or an incompatible racial 
element, the neighborhuud under consideration >;vill prove far less stable and desirable than if 

this condit'ion^did not existn : . ' 4/ 

Second,/I \yould like to ask Mr. Sloane' his estimate or judgment as to how "much of the 
movement /towards the suburbs has been*dctuMy "racially caused." Was the movement the 
result of /an individual personal decision or because of a conscious government policy? Do you 
have any government estimates of \vhat we are talking about? I am including^^all the suburbs of 
America. We have a demographer in the group. Hp may have a feel for this. People were in the 
subur^fes before blacks were in ipany of the citiesr^ ' . . • 

/DR: JTAEUBER. That is a ques^on that statistics don't answer. I would go in the light you 
g^ye. Boston was suburbanizing around 1800. The suburban trend is not only in the 1>.S., but it 
is worldwide. 

If you take away race as a motivating fa<?tor, how much would be left? Well, most of it 
would be. left because most of our suciaUrends, individual decisions are overdetermined. There 
are far more causes than there need to Be. If you ask. people why th^y move, they say better 
schools. Jf you show th'ey had better schools, maybe they would say something else. There are 
many, many reasons— space, living styles, cost,. Federal' subsidies to, homeowners that don't go 
to renters, and th^tjsort of thing. 

As you take a universe, there are a lot of cities where there is no real black population. I 
am from Madison. The entire county is being filled up vAth people. One carft show often specific 
white flight from race. There are neighborhouds where there is a very rapid turnover.'' One can 
say there are racial factors jn that particular nft)Ve at that particular time. It entails racial com- 
jjlications. I don't see race as a prin<^pal cause. ^ ' 

MR. FLEMING. I obviously cannot answer that question, but I can raise another. It seems 
that the two sides of the coin are white flight and black stagnation. To what extent are racial 
factors keeping blacks out of the suburbs? I guess "that you are asking the converse of that: 



What makes whites flee tu the suburbs? Fur our purpose, both questipns are equally relevant. 
If blacks \\ere in tht: buburbb, too, in s>ome reasonable proportion, would the question of white 
flight really arise? 

. MR. SLOANE. I wo\ild ask. the questiop the other way around. My own feeling is that the 
reasons for suburbanization cannot be determined statistically, Ihey vary. While racism is un* 
doubtedly a factor, "^it is hardly the only factor. I would not list it all that high. 

It is a result— perhaps here, Justice Stewarts phrase is apt— of unknown or unknowable 
causes. The problem is* not so much that the suburbs are , being populated, but that not 
everybody is free to go, I did a cursory stud> some years ago, looking at metropolitan areas 
over a period starting in 1900. 

In a good man>, the racial composition of the metropolitan area has not changed by more ' 
than 1 or 2 percenta^ points over a period of 70 years. Washington, D.C., comes to mind where 
the population of the metropolitan area has been roughly 15 percent white ta25 percent black 
throughout this period. What has changed dramatically, in no other place as much as in 
Washington, is the distribution of the population by race. In 1900, the Maryland and Northern 
Virginia suburbs and the District all had roughly 75 percent white population and 25 percent 
black. Now, it-'is completel> turned around. The Maryland suburb of Montgomei^ County is 95 
percent Vkitp to 5 percent black. Some of the Virginia suburbs^are the same. ^ 

V But the movement towards the subiurbs is caused by factors that don't have to do with 
race. The problem is not how do we stop this movement, but how do we let all people have ac- 
cess to living in the suburbs if they sp choose. I don't choose to live there, but I can see where 
some people would want to: ' ^ 

VICE CHAIRMAN HORN. You mentioned quite correctly the psychological influence of 
restrictive covenants even though the> mi^t have been legally overruled for a generation. I re- 
call buying a home in Northwest Washington in 1963 and insisting that a disclaimer be put on 
the deed becp;use it still carried those restrictive covenants. There was great shock when I 
asked thai tWs be done. I happened to hav e heGxi a Republican. Apparently, the only other per- 
son who had done it at that time* was the son of a Democj^tic Attorney *l5eneral. What can be 
done hy the way of class action suits, a law,^etc.> to wipe out that invidious type of language 
from theTrecords k^pt in the courthouses of America^ >^ 

•MR. SLOANE. For many years,^that was a troublesome question. We have something 
^oing now. The Supreme Court, in 1948, ruled. ^hat the covenants were unenforceable* The 
Court also declined to rule whether they wereWoid. In .fact, the covenant later was used suc- 
cossfuUy as'a defense in an action against a cemetery owner. 

There was a. recent decision by the U.S. court of appeals, Matjers v. Ridgleyj vAiich held on 
the basis of Title VIII that for tlie recorder of deeds of the District of Columbia to record these 
racially restrictive covenants was a violation of Jitle VIII. It is a fairly prestigious court. I have 
some confidence that similar cases around the c()'untr> would have the same result. That is one 
way of getting rid of them. ^^^^ 

VICE CHAIRMAN HORN. I thought my colleague Ruiz was leading towards a broader 
base. Let me give >ou an analt)g> in the NatipnaF Collegiate Athletic Association in order to set 
rules for the conduct of athletes. When a student athlete commits^ an infraction of the rules 
which could mean a loss in eligibility, the NCAA has a committee .on infractions which makes 
findings./ihe NCiVA, as an association, has not directly punished the transgressor. That is the 
obligation of the membei institution, if it wishes to remain in good starding. Since the NCAA is 
headquartered in Kansas Cit>, various cases have gone to the Federal courts. The question has 
been. Was there sufficient State action involved in the acts of this national association which 
consists of both private and government colleges and universities to invoke the 14th amendment 
to assure the protection of an indivicfual's rights under that amendment?^ 
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Without phrasing my question precisely, what I aiTjjjetting at is. Do you see an extension 
of State action under the 14th amendment beyond the official acts Comnjissioner Ruiz men . 
tioned of the Governor, legislature, ^and public bo^lijes, beyond the electorate which is obviously 
functioning as an agent of the. State? If it were all State agencies, you would have a clear cas^. 
When yon get into the mixed area of private and public groups in an' association, you get 
Federal judges making different decisions. ^ ' " 

MR. SLOANE. There are spntie cases where even though the entity is.involved not in strict 
terms government, if it performs a governmental function, it would be held to the san\e stan 
dards. One case .involved a privately -owned company town which discriminated against 
• Jehovah's Witnesses in a home. Altl jugh it was privately o^^^led, it functioned as a municipality 
and its conduct was held unconstitutional. 

Another line is possible antitrust .violations. There is a case in Pennsylvania that I think is 
fsarly solid where the board of realtors denied access tu the multiple listing service and denied 
membership to a local group of fair housers. The {Pennsylvania Supreme Court held that they 
must offer access to the multiple listing service on .tlie basis of antitrust violations. They were a 
monopoly. They controlled all the listings in the area. They could not4dei}> acces^s to others. 

Those occur .to me as possible legal avenues. 

VICE CHAIRMAN HORN. If you had a neighborhood group, as Mrs. Freeman has said, 
'the fact the State did not act when it had a positive duty to act, one could argue that comes in 
under State acts and a lack of affirmative action* 

Could you do. the same with citizens*. associations that don't have the functions of govern- 
ment? Perhaps the opportunity for attitudes, ptc., and stretch it that far, so citizens by not posi 
tively acting in terms of fair housing and furthering the constituti(tnal right can be enveloped 
under a broad inclusive concept of state action? 

MR. SLOANE. We don't have to rely entirely on the Constitution. We have a nice Federal 
law. A lot of States, including your own, have a State fair housing law. These laws affect 
private groups whether acting as a government or not. You don't have to irely entirely on the 
14th amendment. The Federal laws reach most discrimination. ' 

CHAIRMAN FLEMMING. Thank you all very,* very much. I wall turn now to the economic 
implications. Our next speaker is Walter Williams, professor of economics at Temple University. 
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Investments in human capital are a critical*. 

. determinant of individual lifetime earnings. '''^ 
Various studies have shown that differences 
in formal education received by Negroes ex- 
plain an important part of the black-white 
earnings differential.*^ Racial discrimination^ 
in labor markets has been documented as hav 
ing a significant effect on income earning op- 
portunities of minorities. Less widely docu* 
ment^ are certain market entry restrictions 
such as licensing and price-fixing laws which' 
*weigb-hbavily on Negro earning potential: 

This paper will attempt to draw together 
the above factors along with issues involving 
independeijt political jurisdictiohs in order to 
focus on the delivery 'of education to residents 
of inner-city areas. Unchallenged implicit and 
explicit assumptions and propositions about 
minority education which have acquired axio- 
matic status will be examined. It is hoped 
that the discussion will help crystalize 
questions and iss)ies that currently are too 

. vague to permit effective contemporary social 
^policy to improve overall, welfare of minori- 
ties. ^ . ^ 

An -initial point of departure might be to 
ask questions concerning the goal of education 
policy concerning blacks. In ^ this regard, at 
least two separable questions emerge: (1) 
Should blacks be ediitated where whites are 
educated arid (2) Should blacks receive educa- 
tional opportunities similar to whites? '"^ The 

•"Activities engaged in which augment future earnings constityte 
investmeSit in. hunian capital Formal and informal e<lucation and 
on»the-job training are thre« chief melhpds of augmenting human 
capital. ; 

'** Investigators disagree on the magnitucie of income differences 
related to educational differences. Sec Giora Hanock, •'An 
Economics Analysis of Earnings and Schooling," Jounial -of 
Jjluman Hfsources (Summer, 1967); W. Lee Hansen, *Total and 
Private Rates of Return on Investment m Schooling.*' Jounial of 
Political Economy, (April, IJKx}). 

♦*Thc Supreme Court and popular discussion consider it axio* 
matic that (1) implies (2) ami vice verso, viz^ *'[I)n the field of • 
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question boils down to, does school ujtegration 
necessarily guarantee equal educational op- 
portunities for blacks and do ^ equal educa- » 
tional opportunities for blacks necessarily 
require integration? 

Evidence wWch tends to -support the argu- 
ment that integrated schooling is not a suffi- 
cient condition for improvements in Negro 
education comes when education is considered 
as a multiplicative function of backgroimd 
variables and formal education/^ That is, 
parents' education, income, and a host of 
other variables reflect read differences^ in the 
quantity and quality of investments made in 
the home. These investments made , in the 
home raise the absorptive capacity for chil- 
dren to use inv^ments, such, as formal edu- 
cation, made outs|le of the home."' There 
is also 'evidence that integration is not a 
necessary condition for black academic excel- 
lence. For example, as far back as 1899 Dun- 
bar, an all-black high school in Wasliingt9n, 
D.C., ranked hig|iest in citywide academic 
^tests given in both black avd white schools. 
Dunbar's graduates included Benjamin 0. 
Davis (the first black general), William Hastie 
(the first black Federal' judge), Robert C. 
Weaver (the first black U.S. cabinet officer), 

public education** ^separate educational facilities are inherently 
unequal" Brouni v. Board of Eduaxiiou (1954). 
^^"When we postulate that a. relationship is multiplicative m opposed 
to additive, we mean lomcthini; like the foilowinjn (Education ii a 
function of hoQsehold education tiroes formal (ichooi) education, 
i.e., E»*HkF|). E is critically dependent on both and Pk- If He 
happens to bo zero, no matter what It dont to Fk the left hand term 
is always 2ero. On the other hand if the relationship is additive; 
E»«(Hk+P,), then »ven If Hr is zero E can be increased by railing 
F». 

'""Such household invcstmenta may inchide: nutritious diet> 
adequate sleep and rest periods, adequate space, music lessons, 
correct granumr ^poken, cultural excursions, assistance with . 
homework, scholastic models an.d encouragement, ad wfiuttuvu 
''•^Jame^ S. Coleman, **Equal Schoolj or Equal Students,** Public 
Intnvst (Summer. 1966), pp. 70-75. ^ 
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Charles Drew (discoverer of blood plasma), 
and Edward W. Brooke (the first black U.S. 
Senator since Reconstruction). 

This suggests that school integration b not 
ynambigiously shown to be either a sufficient 
or a necessary condition for excellence in 
black education and further assuming t^at ra- 
cial, integration per'se is npt a direct goal of 
public education policy, attention will now be 
focused on what may^be considered as "gut" 
issues pertaining to black education. 

The fact of the business is that there is a 
high degree of correlation between low family 
income, race, and poor quality education.**^ 
Accepting this reality, along w^th increasing 
public 'resistance to busing and interdistrict 
school desegregation, forces us to renew our 
focus on ways to increase the capacity of cen- . 
' tral cities to deliver higher quality education 
' to their residents, an increasing percentage of 
which are minorities. 

The reduced capacity of central cities to 
ddiver high quality education in part is due 
to the high'' concentration of poverty in central 
cities relative to their surrounding suburbs. 
The high concentration 9f poverty in central 
cities can be in part explained by the growth 
process of urban areas. Urban areas tend to 
have the oldest houses and hence the 
cheapest houses. Also urban central areas 
tend to have, with their relatively efficient 
transportation system, the easiest access, to 
jobs. All of this means that poor people will 
be attracted to an urban central area because 
it hks relatively cheaper housing and more 
jobs xhan any other one area. 

As more and more t)Oor people take up re- 
sidence in an area there is the observed ten- 
dency for city tax revenues to decrease rela- 
tive to the demand for city services. That is, 
the city finds that ari increasing percentage of 
--^its citizens are contributing a smaller amount 
to the city coffer while demanding more and 
more of city services. Therefore, if the city is 

Aside from Intes^tion nut being a necei»ar> rrondition for 
black Academie exc<Al^ce «t least in the case of Dunbar, neither 
WIS elaborate physical facilities ami laiige amounts of financial 
«upp9rt.^^Se€ Tho>ws Sowell, "BU^l^ Excellence— The Case of 
. DunbafcjHigh School,**, T//^ Public Inlerrst (Spring, 1974). 
'^^ Other bUcK schools with excellent academic rcciirds include 
New Orleans schools such as McDonagh 35, St. Augustine, and 
Xaviar Prep. 

Later discussion will focus on policy measures with respect to 
« education that will weaken this corrclatk>a ' • 

• ' ■ * 
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to finance an equal level of services from a 
smaller^ per capita tax. base (assuming that 
they receive no outside compensating aid), 
they have to tax themselves at a higher rate 
than do their suburban neighbors. 

This response of cities to d\yindling 
resources tends to exacerbate its problems. 
Namely, increasing taxes sets up forces to 
make matters worse m the next period. In- 
dustries, trades, and higher-income individuals 
find that they are able to. improve their-lot by 
moving to other political jurisdictions where 
the tax rate is lowe^ and government services 
are higher. Thus, selective migration by those 
who contribute to the fiscal svuplus speeds 
the erosion of the central city tax b^e. 
Further erosion of the .tax base automatically 
sets up forces for further migration and con- 
tinued erosion of the tax base. Qlder cities 
with, their large concentrations of im- 
poverished ethnic minorities are under great 
pressure to spend more and more resources 
toward income redistribution.*'*^ Thus they 
are faced with a painful dilemma: the more 
they spend on the poor, the more they set up 
fiscal pressures which may drive out the non- 
poor, therefore undermining the tax base 
which provides services for those'^who remain 
in the city. If they attempt to protect the 
tax base by policies that are less distributive, 
they may fail in their fight against poverty. 

The problems that cities face are to a major 
extent compounded by the presence of inde- 
pendent political jurisdictions. In other words, 
these political jurisdictions offer people the 
opportunity to opt out,, as it were, of the city 
"club" and join the suburban club where it is 
more, probable that those who do j;6t pay for 
local public services are effectively excluded 
from enjoying the use of those services. Aside 
from the mere presence of other political ju- 
risdictions, city fiscal problems are exacer- 
bated by public policy at the Federal and 

w 

"•^A fiscal surplus is realized when the value of an individual's 
tax contribution is grtcKer than the value of the pubbc service 
that he usea^ A fiscal defipt occurs when the tndividual s ta.\ cun< 
tribution is Uss than the value of services used 
"'A significant portion of income re<Ustribution occurs at the 
Fe<leral and State levels, however, cities redistribute income 
tlv^uj^ contributions tu pubUc assistance, hospitals, and clmics, 
etc 

•**It would be too strong a statement to say that taxes alone 
cause migration, the whole geographical amenity set is 
dividually evaluated ** ^ 
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State level which subsidizes and reinforces 
movement to suburban communities. 

In the housing area, United Btates tax law 
favors homeowners by not taxing 
.homeowTiers on the imputed net rental value 
of their homes, it allows them to deduct 
against their <;tker income interest pa>ment:? 
and local property taxes. Such a tax saving is 
greater in the higher marginal tax bracket,' 
ie., richer homeowners benefit more than 
poorer homeowners. Another public policy 
biased in favor of higher-income people is the 
Federal int|er\ ention in the mortgage market. 
This happens through the Federal Housing 
.Administration's (FHA) program of mortgage 
guarantee. The effect of the FHA program 
4ias been that of reducing downpayments and 
the monthly payments required for new 
owner-occupied housing. The program ^as 
been administered in such a way so as to en- 
courage homeownership *in the newer subur- 
ban areas, which has had a net effect of 
hastening the flight from the cities. 

Highway construction programs have had 
massive locational and growth effects. 
Highway construction has lowered the cost of 
traveling belrween the central ^ity and its en- 
virons. Therefore, public subsidies for 
highways and intercity rapid -transportation 
favor those who live long distances from the 
center. The distance to work foe th^ 
nonwhite, low-income commuter tends to be 
much. shorter than that for the wjiite, high-in- 
come commuter.*"*^ Therefore, rapid transit 
systems such asr San Francisco's BART and 
the proposed Metro system in Washington, ' 
•D.C., have the net effect of redistributing in- 
come in favor of the rich and'stimul^ng sub-^ 
urban migration. It is interesting to note, as 
an aside art this juncture, that wHile ^e above 
public policies of subsidies which benefit sub- 
urban residents have no explicit racial intenU 
the effect is to foster and hasten homogeneous 
grouping by race and income class. 

Along with the decentralization of the 
metropolitan population has gone job decen- 
tralization. (See tables 1 and 2.) In Northern 
and Eastern sections of the Umted States 
bel^veen 1949 and 1967 the percentage change 
in employment in the central city was (-) 8.3 



•*M*rtin Wohl» **\Jt^n of the Urban Transportation Semce» and 
Their Incomf QirciimsUnces.'* Ttxtfftc Quatierfif Uanuar> 1970). 
pp, 21-43. ' ^ 
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while that in the suburbs 112.5. In the 
South and West the corresponding percentage 
changes were 65.9 and 200J^* TTiese data, 
along with data showing population shifts, 
demonstrate that the outward movement of 
jobs encoui^ges and is encouraged by the 
simultaneous outward movement of the popu 
lation. The suburban relocation of businesses, 
aside from population shifts, has been induced 
by other factors such as lower ♦land rents, 
lower^axes, and, perhaps just as importapt, 
lower suburba^i crime rates. 

Though job opportunities and higher quality 
public goods exist in the suburbs, the poor are 
effectively denied access to these opportuni- 
ties. This comes about, to a large extent, 
through policies that fall under the rubric of 
"exclusionary^ zoning." Poor people can be 
kept out of the suburbs by^ provisions in locail 
zoning, requiring, for example,* that to con- 
struct a single dwelling the house must be, 
say, 50 feet from the street and 50 feet from 
the, adjacent property. This has the effect of 
requiring a larger parcel of land which costs 
* more than smaller parcels. Some communities 
hav^* local ordinances banning the construc- 
tion of multiple unit Swellings. Others^ have 
ordinances specif) ipg the minimum square 
footage fpr a single dwelling. All of these or- 
dinances, singly or in combination, have the 
effect of excluding poor households from sub- 
urban communities. ^ 
A number of motives may explain exclu- 
sionary practices. An important motive is the 
desire to exclude those who contribute to the 
fiscal deficit; i.e., those who do hot pay their 
own way in terms of taxes. This motivation is 
very strong, since local governments bear a 
significant share of their public services. 
Another motive for exclusionary zoning is the 
desire to maintain certain community at- 
tributes such^ as open spaces, low-rise 
buildings, etc. Though, today, zoning policy 

|x;r9onaU>, *m always amazct! «t civil rights oi^nizations 
and court obllviousnMs to and support of thexe kim^ of polidos 
and others which foster racial inequality. 

'^'See» U.S. Bureau of the^Censu^ Ceiixu^ of Rnaiuess. lO'lS and 
1967: Census of Population, IS^IO; Cemng of .\fauufactit}VA, 1SM7 
and 19^7. ' , 

"*See. Snull Business Administration. Crime Agatmt 5»tfi// 
Business Repod, transnutte<l to th<3 Select Committee^ on Small 
Business, VS. Senate (WasWngton, D»C.. Government Printing 
Office. 1969). 



Table 1 

Decentralized Employme^nt and Population 
WITHIN Selected MEiROPOLifAN Areas 

Zvx Largest SMSA's in - • Employment (000) Per centage Cha nge 

.N(frih and East \ 1948 ■ 1967 - .1948-1967 

Mahuf^ct\iring ' * ^ ^ 

■ Central Citi^ 2,386 ' 2,019 ■ • - 15.4 . 

Outside Central Cities 879 1,642 '. 86.8 

Retail ' " . » ^ 

Central Cities 1,066 908 . - U.S 

Outside Central Cities _ 358 Sbl 112.4 , 

Wholesale 

Central Cities . 640 . 599 . - 6,4 

Outside Central Cities : . " 66 -243 - 247.6. 

Selected Services 

Central Cities : 508 692 - 36.6 

Outside Central Cities" -.. 88 - 271 207.6 , 

' * »' . 

Total Four Industries 

Central Cities ... 4,600 4,218 ... 8.3 

Outside Central" Cities 1,392 "2,957^ 112.5 

Population (1950) (mO) >> " (1950-197/) 

' Central" Cities 17,038,000 . ' 16,119,000 - 5.4 

Outside Central Cities ... .... ... . 8,306,000 17,064:000 lfl5.4 

Sources: U.S. Bureau of the Census, Census of Manufacturers 1947, 1967; Census of 
Business, 1948, 1967 ; Gensns of Population, 1950, 1970* 

does not. have an explicit racial e.xclusionarx^ selves for the purposes o$ providing public 
intent, it has a racial effect to the extent that . goods witb certain attributes, 
race is highly correlated with income. This, People's preferences for public goods as 
incidentally, makes pubUc policy quite dif- ^ private goods differ., Ho\yever, the 

ficult. It raises important constitutional overall ramifications of ' these^ differenc^es in 
questions regarding free association among ^^^^ ^he same. For private gopds, it 

individuals, to group together and ,tax them- p^yg ^.Re ^individual to enter the market to 
' , .• ^ exchange with people wh^)se tas.tes differ 

•"These poUdes arc •Vaciiu" only to the pxtont that ^unontlc^* as n ' v. ^ v 

n pcm?ntaKe of their populaUon, arc more highly represented from hlS OWn. ThlS allOWS him tO realize a 

among the poor. On the other hand, near!> all of the suburban greater level of Satisfaction. However, in the 

poor tre white, suggesting the pres^eiKC of explicit racial dis- ^ x^f ^ j j j 

cLmtioninh^usini • . ^^^^ of.publicly produced goods. It pays him 

. 577-192 0-LT • 75 5 • . , ' 107 
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• • Table 2 

-y Decentralized^Employment and Population . 

. within.Selected Metropolitan Areas 

« 

Six Largest SMSA*s in , • Employment (OOP) 

SbidhavdWest 1H8 1967 V 

■ Manufacturing:) ' ~ ^ 

^ bentral Cities 1., ^ ' 400 ;'^.: 765 

' Outside Central Cities 294 '923.' 

Retail * . * 

.J Central Cities ^ , ^ . 352 458 

' Outside Centi^l Cities 160 . 376 

Wholesale ^ • * 

'•/Central qties ^.L:. ..y^ 198 253 

Outside Central .Cities 38 128 

♦ • 

Selected Services ^ ^ 

Central Cities 130 - 314 " 

Outside Central Cities • * 36 ^ 154* 

^ 

Tqta], Four Industries . ■ . 

' Central Cities i: » 1,079 1,790 

Outside. Central Cities . '528 1,582 . 

Population " ~ (1950) (1970) ■ 

Central Cities .„ 4,973,00Q 7,358,000 . • 

Outside Central Cities 4,092,000 " ' 9,167,000 ... • 



Perc entage Cha nge 




, 28.0 
242.1 • 

141.9 
325.8 ' 

199.6' ' 

>48.2 
124.0 * 



Sources: U.S. Bureau of the Census, Cer?^ of Manufwcty^xers 1947, 1967; Cenms of 
Business, 1948^ 1967; Census of PopvMion, 1950, 1970. ^ , , 



to associate onl> with persons \^hose tastes 
m-e similar to his own. This is true because 
with public goods there is a collective sharing 
of the burden and if he associates with people 
with similar tastes it' is less likely that budget 
and expenditwe decisions will be offensive to 
his or his associatSP'interests. 

Thus, it becomes economically efficient for 
people with similar effective demands for 
public goods to group (reside) together. The 



presence of independent political jurisdictions 
facilitates the coresidency of ^ people with 
tas(^ similarities. In effect, the choice o{ com- 
munity becomes a method for the registering 
of tastes . for public goods, i.e., households 
"vote on their feet'* for pifbHc goods, l'^ 
Therefore, the presence of dijfferent local 
political Juri3dictions allows ^ households to 

•**Sec Charles M. .Tiebout, **a Pure Theory in Local Expendi- 
tures.'* Journal of PoiUteal Economy (October, 1956). 
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achieve budgetary optima for the cons(imp- 
tion of pu^jlic goods. For example, ^ the 
presenw^ ^nmm ^nities placing different 
budgetary allocations for schools allows those 
who do not place a high value- on school ser- 
vices— e.g., senior citizens, * businesses —a 
larger measure of choice. Thus, the presence 
of multiple local authorities makes it easier to 
resohre <:on fli c tin g prefe re nce s for public 
goods. . ^ t ' 

Thus far in our discussion, we have 
highlighted some of the issues relevant to thfe 
relationship between the central city and its 
suburbs. What is shown is that there is a sig- 
nificant interrelationship between central ci- 
ties and their suburban communities. This 
boils down to the fact that in their ^policy 
decisions urban» areas must take into full ac- 
count the policy decisions and reactions of 
suburban communities. Therefore, any urban 
policy which seeks to increase the provision of 
any publicly financed service must have as 
its immediate objective function the creation 
of a fiscal surplus. This means that people 
who contribute to the generation of a fiscal 
surplus must be kept within the city. If peo- 
ple who contribute to the fiscal surplus are 
observed migrating to suburban communities, 
the urban fiscal strategy- has failed. ^ 

In other words, rational fisoalstrategy (tax- 
sharing schemes and public, service disjtribu- 
tion schemes) require that consideration be 
given tsQ suburban migration of high-income 
citizens and thereby recognize a trade-off^ 
between wealth redistribution and tax base to 
carry out that redistribution. These fiscal 
strategy considerat'ioiS are quitp independent 
of who (high-, middle-, or low-income, black or 
white) tyiakes up the dominant political coali- 
*^tion. Rational fiseal strategy- pertains t(^the 
city's solvency; it has nothing to do with 
ethics concerning "justice" or "equity." For 
example, consider a city's fiscal strategy hav- 
ing eq^uity as. its objective; say, equal distribu- 
tion of p^ublic goods. If, in . the attempt to 
achieve its equity objectives, the city manages 
to induce its high-income residents ^^nd busi- 
nesses to migrate to the suburb^, thereby 
eroding the fiscal base of the city, 'what can 
be said about^the goal? Quite possibly with 

*** See note M6. 



most high-incqme residents .gone, the city is 
financially able to provide a lower level of 
public services> but on the other hand it gan 
boast that its citizens receive equal shares of 
public goods. , - 

Optimizing fiscal strategy may require the 
presence of certain inequities- These inequi- 
ties may be necessary in the tax-sharing pol- 
icyy e.g., v4olation of the "abiUty'to-pay'* prin*^ 
ciple. Or the in^uities may involve dif- 
ferential distribution of public goods. In other 
words, optimizing fiscal strategy may not per- 
mit the development of norms which apply to 
all neighborhoods. Such fiscal strategy which 

, preserves the fiscal ba^e of the city by 
unequal tf^tment of unequals ^nay benefit 
low-income groups who initially 5em to be 
harmed. For example, it may be good fiscal 
strategy to provide higher quality schools, 
better lighted streets, and higHer property 
rights protection in high-income areas. 

Another potential fiscal strategy which 
deserves attention involves methods which in- 
crease the cost for individual3 to set up inde- 
pendent political jurisdictions. This strategy 
requires that^ the city fully take into con- 
side;^tion its monopolistic powers « in the 
provision of certain publicly produced**gfi(Jds. 
If those who consider setting up independent 
jjarisdictions are made aware of the costs of 
making purchase arrangements with the city, 
they may reconsider This strategy has direct 
implications for city, pricing of water, sewfer 
line connections, extended , police an9 fire ser- 

"^vices to suburban communities. 

Other stratelgies to increase the fiscal sol- 
vency of the city involve appropriate exclu- 
sion measures such as user charges for cul- 
tural amenities such as museums, symphonies, 
parks, and theaters. These measures should 
be taken so that suburbanites who are not re- 
sidents cannot benerit from r city services 
without contributing to the city's tax base. 

To summarize What we" have said so far, ra- 
tional or effective fiscal' strategy for urban 
areas requires explicit recognition of the 
presence of isuburbs. This means that the^ 
political coalition /thg|f formulates city policy 
should take into accou^" the ^ trade-offe 

'"Therefore, the dly oftlccrs are f*ce<l with the,agcM)ld question 
of whether an uncqtial ahare of something is better or worae than 
an equal share of consklcrably I^s. > 



between various policy objectives. That is, to 
assist its low -income minority population it 
must fully understand the behavioral charac- 



having to purchase a $30,000 or $40,000 house 
which in all probability may be \yell out3ide of 
his financial capabilities. In other words, he 



teristics of its higher-income nonminority 
population. When formulating policies to im- 
prove the delivery of services to the poor, the 
city leaders must .ask what will be. th^ effect 
of this policy .^n the nonpoor population which 
cort^T^nites-^to^^the fiscal surplusrrter^row^ 



many notipoor people will find it beneficial to 
migrate? Will the tax base that they take 
3ivith them be replaced through Federal or 
Stat^ grants? Leaders must ask: Will this pol- 
icy to aid the poor be effective? The answer 
requires evaluation of both short term and 
long term effects. 

What is seen, by some, as a disadvantage of 
independent political jurisdictions is the 
unequal consumption of certain public goods 
in the metropolitanwide area. The Milliken v. 
Bradl^ case is one such case in point. The 
proposed solution was to reduce educational 
inequalities between jurisdictions by reducing 
the autonomy of the jurisdictions surrround- 
ing Detroit; i.e., through interdistrict busing. 
The point to be considered in the following 
paragraphs is whether busing is the most ef- 
fective remedy for educational inequality. 

Let' us begin the' discussion by comparing 
the choices between public and private goods 
for the low-in(!Ome resident of our urban 
areas. By virtue of the fact that a person is 
poor me^ns that he will be forced to consume 
a lower quality of som^ goods. But with 
private goods he will have a relatively large 
choice 'spectrum. For example, if low quality 
cars are sold in his neighborhood, he has the 
option of going to another store in perhaps 
some other neighborhood and purchase higher 
quality cars. He may pay a higher price which' 
will require him to do without other goods, 
but the point is that he has this freedom to 
tador his budget. On the other hand, suppose 
the same individual wanted' higher quality 
cars. He may pay a higher price which will 
require him t9 do without other goods, but -^^^^35audulent 
the point is that lie has this freedom to tailor 
, Ms budget On the other hand, suppose *the 
same individual wanted higher quality educa- 
tion for his children. ICiyea the present^duca, 
tion system, he ^oujd have, to move to 
another community w^ich would entail his 



has little or noneffective choice of schools. He 
has to send his child to the school in the lo- 
cality in which he^resides. 

To understand how low-income families 
may, be given more effective choice in the 
-consumption educatioaj:equire& at least ^ 
binfef discussion of some of the .issues sur- 
rounding its delivery. There ar^ a nuniber of 
legitimate "justifications for .public subsidies to 
primary and secondary education; primary 
aniong these are that the benefits of educa- 
tion exteriff beyond those actually receiving 
the education arid that a cWld'slfuture income 
potential should be independent of his current 
wealthl However, a <i^, distinction must al- 
ways b^ made betv^eeh public or collective 
fiimvjtbig of education and public prodwtion 
of education. The one does not Tiecessarily 
imply the other. They are two sepai^ble is- 
sues as can be seen in the following example. 
Cities may provide municipal buildings 
through taxes levied on their citizens, but sel- 
dom do cities Vctually build- the buildings. 
They generally leave the construction to the 
private sector. In other words, they publicly 
■finance the building but allow the actual con- 
struction to be done by private firms. 
This distinction between public financing 



and public ^production is crucial to the un- 
derstanding of education issues because popu- 
lar public opinion always, unquestioningly, as- 
sociates public fmancing of education with 
public operation of education or production. 
Hardly*^ever are questions asked ^concerning 
the comp?irative efficiency of a publicly 
financed but privately operated education , 
system. 

The public school systems in most inner- 
city areas have been objects, of chronic com- 
plaint for many years. Given the nature of the 
service that they produce, it is inevitable that 
they .be uiider attack. Minority youngsters 
leave the system with what cpnstitutes a 
education.*** The typical city 



If low-UKome nunorities were forced to consume private gowU 
onl> from ijtorcs m their neighborhoods tboy would be much 
worse off. Social ob»orvem should ask themselv^t Why is it that 
ii/poor noig|^brhoods one observed some high quality cars, some 
high qualitj) clothing, «omQ high t^ualil^ food consumption, etc.., 
"but m high quality schools? 

/*"This serves to exacerbate aln^nHy complex social problems; c.g., 
<luc?» a graduate fail ta get hired becausc'of incompetency or ra 



respionse is to moi^ resources in the form 
of physical^ pmhts and^ teachers i/to the 
system«-yet the disp^ties remain and per 
haps get worse. *^ 

The effective sorption to the education 
problem in tirban areas is one that gives 
parents greater fontrol ovei* the education of 
their child. The control, should be of siich a 
nature ^hat the individual parent, at relatively 
loWcost, can penalize incompetent educators. 
In other words, an effective system for edu- 
cation, would permit a parent, wKo sawJmat 
his cRad was not being educated properly, the 
choice of placing his child in another school. 

Such a method has been proposed but 
never widely considered.'^ This system', in its 
purej^t.,fia:m, would have the State issue to 
parents education vouchers sxrfficient to cover 
education costs. States and localities woidd 
no longer operate schools. Private enterprise 
woul^ take over 'the operation of schpols. 
Barents would then * be permitted ,,to iend 
£heir children to aiiy of the private school 
It is natural to e?tpect that son\e pri\l|^te 
schools will provide higher quality education 
than others and charge more than the State- 
voucher allotment This, of course, means that 
high-income people will tend to cofisume\a 
higher quality education than lower-inconie 
people. But some poor {>eople vould stand 
better chance of getting higher quality educ^ 
tion. For example, a Negro living in the inner^^ 
dty can, if he decides to^ sacrifice, t!onsume ^ 
the same kind of car or suit that a rich subur- 
banite cpnsumes. But he cannot as easily 
under the present system provide the same 
kind of education for* his child that the high- 
income subiurbanite child consumes. Under 
the proposed voucher system he has the op- 
tion" ot foregoinlg^ other things and adding to 
the voucher. ' 



Anotjjpr feature of the vouc3ier system is 
that, motiVated by profit incentives,* school 
^dministrategrs would Ibe fnore-eo neem e d with 



cud discruninAtion? This i» a difikult question to answer given 
the nature of pubUc education received by minorities. 
'^One mi^t note that public schooU in nudd]e- and high>mcozTK! 
areas do the "job" and ask, why can*t inner-pty- pu^ schools do 
the same job? It scema tf> rnt Chat pubbc schoola-Jn the inner dtj 
are increasingly .being aslted to take on the function Mf parents, 
which lica beyoad their priductive capacity. 
"•Milton Pridftian, Capifaiim and Freedom (Chicago: Universi- 
ty of Chicago Preat. 1962), pp. 85-10?. , 

^ '•' Jhe vouchers could not be redeemed for items ^thcr than tui- 
tion. ^ 
'■Note (hat with«the food stamp progrmmraa opposed t« the old 
gpveniment aurphis food pTtigrams» pour pcuple hsve mgr& i^oict 
over , the kinds, of fowl received and the kinds of stores to shop, 
le.. they are better, able to achieve budget* optima. 



pleasing i^airents (events) because they would 
. be" effectively ^ penalized if they did not 
- Teachers -in such a system would be paid ac- 
coniing to merit. Those that coiild mi attain 
the level of competence, required by the par-.^ 
ticular private §ichool would be fired. 

Another feature of a privately-;run- school is 
that the school manager could, without first 
consulting a remote central authority, tailor , 
education programs to suit differences in 
learning abilities between children. He would,* 
also, control as to^what type students 
and what type problems his school could most 
adequately cope with. For example, it ha^.* 
r been reported that in many schools in many 
classes up ,to 60 or 70 percent of classroom 
^time is spent on di^pline. How^v^r^tiie per- 
centage of children causing the disciplinary 
• pro1?lems is relatively smalL the- fact 

, th^t administratoi^ cannot expel the problem 
it^^^nts (short of some extremely bizarre oc- 
|j^itl^nce), less^ education is received by the 
' |ipnproblem-students. 

Another feature of the voucher system is 
that it addressee itself to and simpl^es^ cer- 
tain legal issues that have plagued the courts. 
Oaiifomia's Serrano v. Priest raised issues 
concerning eqiiity matters pertaining to varia- 
tions in .per pupil ^ducation expenditures. A 
ljta.tewid e youcher system providing equal 
ypucher amounts per puf^il would seem to be 
v a simplfe remedy towards the correction of in- 
equalities. In sum, a youcher system would, 
je the. control of education put of the hands 
administrators and teachers and put effec- 
tiVe control over education in^the hmids* of the 
cli^ntj ie., parents, . ^ ' 

^te simply, a good deal of problems faced 
by minorities are ^iplained by. the fact of 

''^'Hie prpblem with tes^cher aalariea now is not are ndt 

high enoti"^ but that thfcy are too uniform ai)d' rigid. That is, in 
competent teachers are overpaid aitd competent teachera are ui^ 
derpaid. ThW brings up the point wh> teacher'a unions N^xKild re- 
aist this land^ o( proposal— -spedaDy talented persona are alwmya a 
minonty. \ -c^- 

'^Positiona taken against a voucher system, thit hi^ve come tb 
the attention m the writer, essentially bofl dqwn to the assertion 
that parcnts^dQ not know what; ia in the beft interest of ^ir chfl. 
drcn at porenjba should not have the effective chok% as impbed in 
A voucher system. Diasentcrs usually argue that only educators 
kno\^ what la be^t for educators Would not .this later position 
also justify the election of Jesse James, as town sheriff? ^ 
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poverty. Poverty, itself, is ih the mam 
by individuals either ha>^g nothing 
that is highly valued' by tHe market or^lhaving 
something to sell but not^naving acces)^ to the 
mark^*;.Jhe first is geiieraBy solvea bj m- 
crea^^^,l|he amount or human capital em- 
bodidd^^if the individual through formal and 

. faiformal education. Tl^e second is .solved by 
improving individual ^ access to the market 
throu^h\.the removal ^f artificial market bar 

."riers. The latter, fre^ maijW ent^y^ as a mea- 
sure , to. promote racfial eqiiality and eqiiality 

*of opportumtif, has been largely ignored by 
both the courts and civil rights oi*ganizations. 
Licensing and franchising laws represent 
one kind* of artificial market restriction. The 
law prohibits individuals from felying a .trade 
unless they are first given perjnission frqm a 
State authority which is* usually controlled by 
incumbents in th^ trade, tjicenling laws effec-^ 
tively allow incumbents to legislate out of the 
market their potential competitors (it is .a 
form of collusion against pojbential sellers). 
Requiring ' a license to practio^T a trade 
generally permits the use of personal *at- 
tributes such as race, sex, or national ori^ to 
play a greater role as entry criteria- 

That licensing /has a racial effect can be 
easily seen if we compare, say, taxicab owners 

*a& a percentage of black popiilation in 
Washington, D.C., versus, say, Los Angeles or 

. Chicago or New York. In Los Angeles there 
are no black-owned cab companies. That city 
has granted Yellow Cab Company an exclu- 
sive franchise which permits no othep'cabs to 
operate within the city limits... New York per-^ 
mits other cab companies to operate in the 
city limits; however, a ''medallion". or ^ermii, 
which has been known to cost a high* as 
$30,000, is first , required per vehicle/. In 
Chicago and Baltimore a similar permit costs 
in the neighborhood of $14,^ to ^$18,000. 
Compare these figures with entry costs in 
Washington, RC, of approximately $500, plus 
an automobile. The taxicab Business is a 
financially lucrative business requiring a rela- 
tively low skill and education level. A numtgr 
ot<rther economic activities potentially availa- 
ble to- minorities are thus circumscribed by 
certification br licensing requirements, e,g., 
cosmetology, beer or whiskey distribution/ etc. 



Anothei:,.]^|iarket entry restriction having a 
deleteriQUs"^ effect, on minorities is laws that 
govern the conditions under which a person 
may sell his labor. Foremost among these 
la^ys is the minimum >yage law. The mininium 
wage law has ^effects that are especially 
harmful to minorities. Jjrst, it reduces the op- 
^rtunity for person^,, .e^ciallj^ minpnty 

.youth, to gain meaningfiiT education; ie., on- 
the-job .education. Minimum wage laws creale 
this effect by making it unprofitable for ein- 
ployers to hire p^ple whose output is not 
worth the* minimum wage. For exa^nple, if the 
prospective job candidate*^ ^oj^itput is only 
$1.50 the employer can pay "that amount to 
start and /thereafter inere^e .wages as 
productivity increases, . The minimum wage 
law in effect says that, if one's, output is not 
worth $2.00 per hour, he is not worthy of a 
job.'' \ ^ 

The rtiinimum. wage law contributes to ra-, 

. cial discriminatii )n in hirihgi That is, if an em- 
ployer knows tl at he must pay $2.00 an hour 
no matter who Vie hires, h6 is more likely to 
indulge his racial preferences. To attack th&^ 
^minimum wage law normally brin^ raised 
eyebrows because most think of it as a moral 
or ethica:! prerequisite to employment* The ef- 
fect, hence, is'largely ignored and its intent is 
praised. However, even the i7ttent of the 
minimum wage law can be questioned. Con- 
sider that some suppose that low -skill labor is 
a substitute for high-skill labor. For example, 

\an object could be made either by hiring one 
higlyskilled worker or three low-skilled wor* 
kers. If the daily wage is $13.00 a day per 
low-skilled and $37.00 a day for a high-skiUed 
worked, the firm seeking to minimize costs 
(maximize , profits) will hire the high-skilled 
worker, since lAbor costs are $37.00 compared 

^ to $39.00. The high-skilled wrker may im- 
prove his wealth by lobbying for a mininium 

"^wage in the" trade. Of course his stated^ 
motivation will be th^t of "fighting Worker 
exploitation,'*- providing a 'living ^wage," etc, 

''^ Black teotVuge Ubor force participation in 1940 exceeded that ot . 
white fn IdGO a 75 ccnta hour minimuin wagb wu estabksihed^ 
black teenage labor force porlidpation dropped, and black 
teenage unemployment ro6e to 20 percent t{|gher than white. In 
1940 black teent|^ unemployment nm around ^(x^rccni m gvud 
now, it runs around 24 * percent See, Finia Welch, 
**MininfiUm Wage Legislation in the United Stat^** I^conomc 
Inquiry (September, 1974). 
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Suppose his lobbying brings' the lepslation of 
a* $20-00 a day legal minimum. The High- 
skilled worker can now demand $59.00 ^ day 
and still retain his job, wherein that would 
not have been possible before the enaptmept 
of the law. j ^ . 

Th\s example becomes more .than a pedantic 
device when one a^ks, who are the. major lub- 
biers for increases in )!he legal minimum? The 
answer tur^s out to be labor unigns. Then the 
question b^ecomes; Ayny are labor unionscso in- 
terested /in increasing the minimum- wage, ^ 
particularly in vie;ttr of the fact that most, if 
. ripi^all* /of their members earn wages far in 
excess of the proposed minimum?* Are labor 
«^nions^^o h^ve had' a long history of dis-» 
fejimii^afi^n against l^lacks and other minori-* 
spmehow now concerned with their well- 
*^rtgy»«ItisdoubtM 

li seems as though a primary emphasis of 
legil and civil rights policy should be that of 
guaranteeing free access to markets through 
!tl\e removal- of artificial barri^rsJ*^ Such 
^ -removal would contribute significantly to the 
' ^solution and . amelioration of some problems, 
•th^t fxlauge minorities. * 

'This paper has taken the position that > 
minorities buffer wor§t when resource alloca- 
tion occttrs through the political process. This 
follows almost axidmatipally when one con- 
' siders that in a majoritarian democracy politi- 
cal decisYons reflect the preferences ailtl per- 
ceived interests of the ynajority and not 
necessarily the minority. Successful political 
coalitions *caiT be made between the Negro 
jTiinorit^' arid the white niajority on issiies 
that are either insignificant or on issues 
where whites and. nonwhites hold similar 
viewpoints. For example, Negroes could ex- 
pect large*sca}e Northern white support 
'(popular ^and legislative) against the more 
flagrant ' disenfranchisement in the South, 
•such a$ public accommodation, voting rights, 

••"^ Further .evidence of the. effect of /letting mfuimum wajces 
commit when one lookx at the*o^^ of labor unions in South Africa. 
South, Afnck ha* job roservatWin in the building inditatrj*. 
However, recently builders have been i^onng thene, Ia\v» and 
• hirtjig bUcJuk BluckA are pjud .19 4*enta an hour, w hile that fwud to 
. whiten , is $1.91 an houK «White work«5r» m^ing their job« 
H threatened'havc propo«e<l an eifital pay for rqmt nnrk laW which 
CuU retfuirc that blacks be paid the same wage as \vhites. See 
"Rightist South AWca Unions Assail ll^idaJ Job 
york Ttwes, November 28. 1972. 
at some minintUm w*ge iin>one is unemployable* 




lynching, etc. These legislative acts have long 
been a paft of the Northerner's way of life. 

^ On the other hand, I do not feel that popu- 
lar national support on issues such as interdis- 
trict school integration, open occupancy hous 
ing, and forced neighborhood integration is 
ftnrthcoming. This is because the majority do 
not perceive these measures as being in* their 
best interests. The Negro, now, must look'to 
the marketplace to improve, his relative stand- 

. ing in society. Several charactei^stics of the 
marketplace that contrast significantly with 
tHe polling place have wide implications for 
niinorities. (1) In the marketplace power is 
more evenly 'distributed (a dollar is a dollar). 
(2) Costs and benefits are an individual affair; 
people cah offset certain costs through com-r. 

• pensating "variations. '(3) Individual 
preferences for race are pmd for by the per- 
son having such preferences. By contrast in 
the national polling arena;aijindividual cannot 
affect behavior unless he fire^^nfluences the 
majority. In the politick ai'ena, one canno^ re- . 
gister the intensity of his preferences, since 
he has only one vote to cast (if he wants more 
of a private good, he can register the intensi- 
ty of his preferences by offering moreMol- 
lars). ' ^ 

Future strategy for minorities should con- 
^itute measures that remove artificial bar- 
riers^ to market entry. These measures-^in 
their simplest form would require strict ad- 
herence to the U.S. Constitution and Bill of 
Rights or maybe an amendment to the Con- 
stitution such as: "All States and all in- 
dividuals or groups of individuals * shall be 
prohibited from interfering with all voluntary 
exchange between two or more consenting in 
dividuals." • » 
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CHAIRMAN FLETONGf Professor WUliams, would you please summarize the principal 
points in yotir paper, and th^n we will turn to theVeactors. 

BR. WILLIAMS. I will be very brief on my points. On the issue of minority education, I al- 
ways ask myself, what are the^implicit goals having to do with public policy and minority educa 
tion? I think we have to seriously ask, is our objective integration so everything, looks nice, or is , 
our objective high quality ^ucation for minorities? 

It strikes, me that the one does not necessarily iipply the other. The integration does not 
necessarily imply high-quality educaliun for mmorities. Segregation does^not necessarily imply 
low-quality education for minorities. 

There is evidence that I will briefly conunent on that blacks ^t other times in our history 
and currently have made great strides in education In essentially all black Institutions. DuSbar 
High School was one such institution before the Bnmii v. Board of Education decision, and 
after that the quality of education at Dunbar went down dramatically. There are several schools 
in New Orleans tliat have great track records on minority education. It seems that it is possibh 
to have high-quality education in all-black schools. 

Notions that make me think that integration vrill^not necessarily imply high-quality\ educa- 
tion come when you ask what the production function for education looks like. If you think 
there is a multiplicative relationship among variablei^ one realizes, for example, tHat education 
is a function of Jiousehold education tim^s formal education. If household education is zero, you 
can ifaise formal education without having impact oi\ total education of the individual. The 
eyiden'ce that I see —and I am not an expert on education— suggests that integration is not a 
sufficient condition for high-quality education for blacks. I think, since we have that kind of 
evidence, we. are forced to ask the question whether the cost of attaining school integration is 
worth it iu terms of payoffs. I think we need to ask ourselves instead, how can inne*r-city areas 
increase their capacity to deliver high-quality education? What forces us to ask this? What is 
the optimal fiscal strategy for inner-city areas in terms of getting the resources .to produce 
high-quality education? , " ^ 

I prepared quite a bit of material on fiscal strategy, but I think I am going to summarize it. 
We have to create a ^scal surplus. That is, we have to , devise ways of keeping high'|ncome peo- 
pie in the city rather than forcing them to flee to the suburbs. ' , , ^ * 

Ther^ are several ways to force people to flee to'J.he suburbs. One way is to pursue a policy 
of "equity." That means cities are faced with the dilemma as they try to engage in more and 
more redistribution of incomel Thiy set up the circumstances for high- income people to leave 
the city. high-income people l^ve the city, it lessens the city's capacity to engage in income 
redistribution. So, a city manager is faced with a very difficult dilemma that forces him to 
recognize in his policies the presence of independent poUticaLjurisdictions. 
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There are several policies that I mentioned in th§ paper that city managers can do in order 
to keep high income people in th^ cit>. One might be perhap^ to ignore cenrtain kinds of equity 
norms and tE> to not to pursue global equity norms. For q^ample, in WasWngton when 1, lived 
here, many people complained about the building of the Kennedy Center. They said Jhat the 
Kennedy Center was f of high-income whites. 

tWe want to provide high-incqme people with the kinds of things to keep them in the city if 
we can benefit from their contribution to the tax base. Another way that the city can improve 
its resources to deliver high-quality education is engage in monopoly^ prices or resources. Many 
cities supply water and electricity to suburban areas. They can exploit their monopoly position 
by perhaps charging higher prices. _ • * . 

I want to really talk about the position of the minority person in the marketplace ve^us 
the polling. That forces us to look at Education policy, namely, in the way that we produce edu* 
ca:tion. • - - >' - 

What we woidd like- to throw out to this ^audience is a suggestion that was made by Milton 
Friedman at the University of Chicago, tie suggests that one way dealing with the education, 
problems of minorities is to have a voucher 4'stem. O^at'is, let the^State divide up per capita 
expenditure on education and let the Sute^^giye part nts a voucher^ and we get rid of t>ublic 
prpd^ction ii) schpols. The benefit of a voucher system is it would put.*power in the hands of the 
parents instead of in the hands of the schow officials. . ^ 

Parents would have choice. It would also deal with the problem of unequal financing of 
schools. For example, in the State of Michigan, if vouchers were given to each parent, nobody 
could say minorities are givqn unequal educational financing by the State. • " 

Finally,, m ^e paper, I point out near the end quite shnply the problems of 'minorities have 
to deal with, namely, the problems of poverty. What is the cause of poverty? Poverty is perhaps 
iiausW by two things. A person may haye^ nothing to sell. Another reason is he majr have 
something to selV but he is not allowed lo sell it A ctassical example of the latter cause of 
poverty is certain kinds of restrictions- pladleS on market *entxy. ^ . . 

For example, if we look at Washington, we will see a lot of black-owned cab companies. 
Look at Los Angeles. You don'f see any. In Chicago, you see a few. Ix? Baltimore, you see a few. * 
Somehow in Washington, there are a number black-owned cab conipanies. Vou might ask, are 
blacks more ambitious in Washington than elsewhere? The answer would have to be no, then 
why? For example, in Los Angeles, Yellow Cab has an exclusive franchise to operate in the city. 
In N6w York, one has to 4iave a $29,000 medallion to own a cab: In Baltimore, $i4,000, etc. In 
Washington, it turns out ftll you need is $250 and a car. 

It seems tliat the Civil Rights Commission, people who are concerned with the problems of 
minorities, might be concerned with these kinds of issues where the^ State or government has 
acted or people have been able to use the government in such^^^way as to maximize their own 
wealth. One can always improve his wealth position if he can eiS^l^ his competitors. 

Another example of violations of peoples' constitutional rights is 'the minimum .wage law. I 
think that the minimum \yage law is the most antiblack IstW onnhe books in the Unitegl States. I 
would need a chalk and blackboard to go through that'cbmplejteiy. Let's try guilt biy association. 
In South Africa, they haye job reservation laws in the construction industi^. Recently in South 
Africa, there has been a building boom. Many of the contra<*tors ignored this law and are hiring 
blacks. The wage blacks are getting is 39 cents ^ hour, whites are getting $L91. The labor 
union, y/hich is white, is upset by this competition. They have lobbied for an equal pay for equal 
work law. If they get wages of blacks u^ to $(1.91 an hour, it would pay the^ employer to dis- 
.criminate against blacks. The ultimate effect of minimum wage would be to lower the cost of 
employersMndulging their racial preferences. * , • , - 
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Another effect is in 1941 the black teenage labor force participation rate was greater than 
that of whites. With each increase in the .minimum wa^ law, the labor force participation rate^ 
of blacks went down. The effect of the minimum wage law has been to den^ black teenagers 
market entry. That means they have been demed ngieaningful education, such as on-the-job 
trainmg. *^ * ' ■ \ • . 

One thing I would like to sa> is that, even though the stated intention of the minimum 
wage is not to discriminate against minorities. Its effect is to foster discriminatipn. As far as I 
am Concerned, I don't care ^bout good intentions, I care about effect- 

I would like to say this. A major focus of the civil rights effort of minorities should be to 
take the decisionmaking out of the, political arena. Wl^en decisions are niade in the political 
arena, they are made by majority rule. I susp.ect majorities will have the* interest at heart. 
Minorities will always get. injured the most almost by definiticm. In terms of the whole educa*. 
Mon bit, I would ask you to make the following kind of empirical test, v^hen you walk around 
the ghettos in Washington, North Philadelp"fea, and New York, ask yoxirself the following 
question: How come I &ee more nice cars in the ghetto, some nice houses, and some people are 
consuming solne nice food, but no nice schools? ^ * - S) - 

The answ^er has to do with the following. How are cars and clothing distributed, and how 
are schools distributed?' Schools are distributed by the political mechanisn:!, and cars and 
clothing are distributed b> the market mechanism, whenever the minority, enters the m^*orit> 
game, he is apt to lose. • - . 

CHAIRMAN FLEMMJfJa Thank you very much,* Professor ^wmiiams. 

I will now recognize as the first reactor Jeralyn Lyle, assistant professor of economics at . 
American'University. < * v ^ 

DR. LYLE. Thank you, Dt. Flemmhig. I am no longer with American University. I am now 
with the. Inter American Development Bank. I have to say to you, m^ comments represent my 
personal scholarly reactions to Professor WUliams' paper an^ do not represent any position of 
the Inter-American D.evdopment Bank. , . --^ 

. CHAIRMAN FLEMMING. That .will be duly noted'in the record. 

DR. LYLlE. I have three basic reactions to your pap^, which I find well written. I am very 
surprised about your being enamoured of, the market mechanism and uur principle of harmony 
of interest in pursuit of one^s own voluntaiy way of exchange. 

We do such thmgs as try a voucher system for education in the United States or eliminate 
the minimum wage. I would like to focus on this particular idea as a solution to minority , ^ 
econoipic inequality, maybe in an effort to refute your position. I will point out to you, as you 
said at the end of your statement, when one is jn the. minority, and is not trading with the same 
comparative advantage that the other person trades, with, we don't expect to be successful in 
the market we trade in. - > . , 

In education, I think it may well be a voucher system could accomph'sh*^ lot of objectives 
relating to education, butnqjve of the education that has to do with nninority people's special 
concerns.- . - , " . I \ ' 

I think the paper^, could be greatly strengthened by furtljer treatment of whether th^re is a 
relationship between viewing education purely as a consumer gJJb4i which is what the^'voucher 
3ystem would do, and generating some sort of equal quality gf education iunong.th^ various con- 
sumers of it in*this particular economy. I se^ no refetionship at»^L I^hink a voucher system has 
some strengths, none of them having any relationship whatever that I can see to racial equality 
and quality of education. « . . 

One of the results tha^ might be very troublesome for us in this country would be a ten- 
dency to make education more commercial than it has alj^^ady Secome-ths^t is, t.o play into 
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what has been a great tendency for business schools and law schools to turn out people who are 
not 30 much scholars or who really have not learned a particular cultural and intellectual tradi 
tion but packaged for what employers in -society seem to want. I am concerned with a voucher 
system as to what it wo^fld do with ciuriculum more than equalizing inequalities. 

The argument that we can strengthen minority equality objectives by eliminating the 
minimutn wage I Snc^ astounding. There are about 60 million "dtize As t)f this economy who are 
economically active, who. work full-time year round,; but who are earning less than $4,000 per 
year per family. That is, there, are large numbers of working poor people. A whole lot of those 
people are minority persons. ^ 

, To elimfaiate, th^ minimum wage may enable people to get off .jinemployment and g^t on a 
working income. I would rather be on unemployment and haye it extended to make the same 
thihg Ixan get in low -wage employment I think the elinfiination of -that would add to thjg ranks 
/of the working poor. It would not do anything to change ^come distribution between the races. 

So, those are my two refactions to.the whole idea of making the system more marketable or 
interesting. A lot of the laws we have that are especially economic laws wefe written tq^ 
mitigate the viciousness of the market, where people who start out in a weak. bargaining posir 
tion end up in a wedcer position. The minimum Wage is certainly one of those laws. 

My next reaction to the paper is that it is interesting to worry about problems of what we 
can do to change characteristics of individual entrants into the laljor force, such as creating 
more equality in education. 

I'find the tone of the paper is based on a misperception about the structure of the Amer- 
ican economy. The structure of the economy is such that a great deal of changing of economic 
.equality rests in. getting leverage over the multinational corporation employers, who are the en- 
gine of economic growth in the United States and, in fact, in the industrial world. I think a 
major concern now and the next several decades is a displacement in the domestic labor force as 
multinatiionals move their operations from^,4his country to elsewhere and bac^ We have 
problems that will affect, tie employability and income and earning po>yer of minority laborers 
more .than any other group in this, particular displacement process tjnA is going on. They will be 
the first hurt and the worst hurt .in this process. " - < 

Thirdly, I think the paper overemphasizes the microeconomic framework for "analysis and 
overlooks the most compelling macroeconomic concerns of our day. The first compelling concern 
is the phenomenon of the international corporation as a major source of jobs and economic 
security. Second is the overwhelming problem of global inflation. I think that to eliminate the 
minimum wage, which does all of those things which, provide an income floor tp workers who 
are often kept out of the most promising positions, is very, very dangerous, especially in a 
period such as the one we are entering into. I would like to hear you talk about the 
macroeconomic implications of your particular suggestions. Thank you. 

CHAIRMAN FLEMMING.»Thank you. 

[Dr. Mabel Smythe, vice president of the Phelps-Stokes Fimd, was unable, as scheduled, to 
attend the cpnference as a reactor. She submitted the following commentary:] 

Jn 'reacting to PAfessor Williams* thought-provoking paper, I should lik^, at th^ risk of . 
some repetition, to focus the analysis on one aspect of Milliken w.^^radley. its impact toward 
.isolation of the central city from its suburbs and reinforcement of the image of that city as an 
impoverished minority community, with a future of declining employment and capital, as con 
trasted with that of the suburbs as predominantly white, middle-class areas of grqwring employ , 
ment, rising land values, and increasing economic activity in general. 

Milliken offers precedent for emphasis on discrete arbitrary barriers in a situation Which is 
clearly a continuum, with the fringes of the center blmring into the nearer suburbs without 
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sharp demarcation. The MilUken emphasb on boundaries fosters artindall^ rigid ieparation, ac< 
celerating the process of capital drain, job flight, and industrial removal to the suburbs. The 
sodops^chological separation of the t\vo populations reduces the ability of economic institutiuns, 
government, and school^ to provide adequate contact and experience with a variet> of industrial 
and^ commercial opportunities, it redMces the likelihood of attracting ^new industry and en- 
« courages persons mih higher levels of skills and abilities to move over the line into the suburbs, 

leavinjg behind a pool of unskilled and semiskilled with less opportunity to^ associate with tho^e 
whose skills are more saleable. . " / \ . 

* The feet that opportunities for higher- wage, employment will be perceived a^ greater inTEe" 
suburbs can be expected to exert strong pressures on skilled, educated, ambitious wo^-y 
kerst^ minority as well as white— to leave the cen|^il cities behind, thus accentuating the 
e^omic class division between city and suburb., is i/.is separation by \conomxc class —^Ms 
division into haves and havenots — tcfe^cA pos^s (he greatest threat of economic stagriatioa for i/itr 
citte5.*Economic class isolation can be expected to: ^ 

1* Depress the rate pf growth or even foster a decline in the value of commercial properties in 
the <ienter city. v . . . ^ 

2. Erode further— at an accelerated rate— the tax base to support essential city services, 
without which the maintenance u^f even declining industrial and commercial operations v\ill be 
impossible. Thus the remaining econonuc institj^ons, nn^ddle;<:lass residents, and landowners 
will increasingly bear a heavier share of a Budget saddled with^a growing prppprtion of unde- 
remployed, unemployed, and otherwise dependent people, unable U) develop a viable economy 
within the fiscal restraints imposed by the barrier between city and suBurb. ^ 

3. Reduce jthe attractiveness of the city as the locus of a diverse pool of etfiployable people with 
a wid^ range of skills, abilities, and background experience. ( \ 

4. Increase the proportion of persons who, while working in the city,, live ojitside its center and 
thus use city services without contributm^^Uy to the cost of those services. 

5. Reduce the ppportunities of the potential working population of whatever color t6 develop in 
. ^ ^*the direction of skills readily marketable in moderp industry and commerce. ,^ 

6. Reduce the capacity of human o^evelopment programs to provide role models, employment ex- 
perience, training in«new cai^eers, and aspirations associated with new industries growing up in 
the suburbs rather than in the central cities. 

7. Increase the distance city dwellers must travel to get to places of employment, thus incre^- 
in§ the competitive disadvantage suffered by city workers seeking subiirban jobs. 

8. Facilitate the use of middlerclass minurity (increasing suburban) populations as beneficiaries 
of government home loan programs and ^tax incentives as a demonstration of the ''nonracial" 
basis of thejr effects. (It is con,veivable that this process wifl ^elerate the recognition that. 
class bias is the culprit to be conquered*) 

' 9. Spread the area in which the ecdnomic rewards for maintaining real estate, controlling crime, 

* and providing adequate public services are difficult t6 demonstrate, thus discouraging the battle 
against blight, further reducing the tax base, and accelerating the drain of invested capital from 
the central cUy. , \ / . 

* ^ lO. Erode the economic basis for provision and maintenance of adequate housing and distribu- 

tion of food, clothing, and other essential goods and services^ thus raising .^he cost of these to a 
populatibn unable to pay. • • 

11. Tip the scale in favor of economic dependence as the ibove processes make economic viabili- 
~ ty increasingly difficult. ^ " . / ' ' ' 

The above discouragingjpicture ia deliberately oversimplified, it does not examine counter- 
tendencies which modify each of the above, for the reason that, we are interested in the impact 
of MillikensLnd that impact is not on the side of optimism. 
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Qnce again, responsible ecunumic judgment must proclaim the Invidiousness of the isolation 
of economically vulnerable people from the mainstream of employment and capital accum^ulation. 
We ar^ unforgivably blind if ^^e f^il to see that the greatest victims of this kind of isolation will 
be not those who are forced into, economic stagnation and dependency, but pur econodcnic society 
as a whole. Our economic system may well be unable to withstand .the sctcioeconomic time bomb 
already ticking away in our central cities. We fail to dismantle that botnb at our perU. 

CHAIRMAN FLEIMMING. We will turn 510W to Professor Charles Clotfelter, assistant 
' professor of economics at the University of Maryland. * 

DR. CLOTFELTER. In his paper, Professor Williams suggests three strategies for coun- 
tering the economic effects of the Mlllikeat decision. Let me briefly state what I believe to be 
the problem posed by the Court's decision and then discuss these strategies. 

Some of the most important economic problems faced in XLS. urban areas stem from the 
extreme degree of racial and economic segregation which characterizes these areas. These 
problems indudy unequal access to public services (this includes public schools), the segmehta 
tion of the market for housing, and the separation of minority residential areas from the grov» 
ing job opportunities in the suburbs. Three causes can be cited for this segregation. 

First, natural or neutral econoimc causes such as increases in income and the decentraiiza 
tion of employment have operated UKsJugh the market to encoiu*a[ge suburbanization. Second, 
private firms and, individuals, including some bankers and realtors, have used/their economic 
power t<} discourage minorities from buying houses in suburbs. Third, government actions such 
as highway construction, income tax subsidies,. zoning, FHA practices, and re^rictive cove 
nants— have encouraged the suburbanization dT^jite middle-class families. 
^ In addition to these public policies, ^ .fiscal m&pSnties between cities and suburbs brought 
<m by suburbanization tend to produce still more suburbanization, thereby aggravating the 
original disparities. A special sort of government- produced disparity is created by limiting 
desegregation efforts to central cities alone. Since whites appear to prefer predominantly white 
schools, these -disparities induce suburbanization, thus increasing the concentration of minority 
students in city schools. * ■ ' 5v . 

In Millikerif the Supreme Court has dictated that the artificial racial disparities between 
m<5&t city and suburban school systems must remain, further adv^cing the process of racial 
separation., So the question is, what can be done, given the prospect of such suburbaJ[iization in 
ducing disparities? ^ - 
k Professor Williams* first set of suggestions is ainied at reducing the flow of whites to the 

suburbs by mking more favorable the tax public service package of middle -class families in th^ 
central city i. thereby reducing the fiscal disparities between city and suburbs. Short of Federal 
or State grants, central cities can achieve this only by forcing Suburbanites to pay for city 
benefits they, enjoy or^by sacrificing e^iuity in the distribution of city public services for the 
sake of keeping those middle-clas^'^^payers. The latter possibility rmses a difficult question. Is 
keeping a given number of middle-class families in the central city worth keeping regressive 
I taxes or stopping short of full central city school desegregation?' , > 

The second strategy suggested in the paper is, of course, an jeclucational voucher scheme, 
the subject of increasing discussion and even, social experimentation. A. pi|ncipal advantage of a 
voucher system is that it would foster competition, and presumably efficiency, in education. But, 
unless voucher^ payments are heavil> weighted pro-poor and adequate guarantees of open enroll 
ment are obtained from participating schools, a voucher program could well result in more racial 
and economic segregation of schoolchildren than now exists. This is assuming integration is our 
goal. And if schools were required to admit a certain proportion of minority students, Nvould the 
extent of ability tracking be limited within these schools? ^ ^ 
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Professor Williams' third strategy, involves broader econumic reforms aimed largely ai the 
labor market Since those reforms really* fall outside the purview of this conference, I will not 
discuss them except to make one point. Like the voucher plan, these reforms embody an appeal 
to competitive capitalism as the best protection for minorities, a position forcefully argued by 
Milton Friedman in Capitalisyn a?id Freedortu 

Yet, while it may be quite true that govtirnment actions have played a significant role in 
worsening the plight of minorities, it is not necessarily true that the absence of government will 
make, them better off. For tmbridled capitalism is not necessarily the competitive capitalism 
Friedman describes. One n^J cite onl>, examples of market power and intimidation which ha^e 
been used to enforce resideqtidl segregation, or the st^le of white economic domination 
described in John Bollard's Ca^e and Vtuss in a Southeni Totvn, " ^ ' 

In short, coerdon is possible without" government even though governpierit is impossible 
without coercion. This poiht needs to be emphasized when government is singled out as the 
main target, ' > * 

Yet, I think the point made by Professor Williams is very impprtant. We ought to search 
for ways to structure incentives so that private voluntaxy actions contribute to socially desirable 
goals. Too often, government actions have pointed incentives in the .wrong direction. 

CHAipMAN PLEMMING. Thank you very much.' / ^ 

VICE CHAIRMAN HORN. I would ask Mr. Williams this. Even though revenue sharing is 
a political process rather than an economic process, it does lead to some degree of decentraliza- 
tion and local decisionmaking. That is wha^ I think advocates of the market process would be 
hoping to achieve, where peuple can make their owti choice in terms of their self interest rather 
than the majority self-interest. Do you feel that revenue sharing, as such, is a useful concept 
that ties in with some of your philosophical views? ' . » 9 

DRi WILLIAMS. I think revenue sharing does bring decisions dowTl to a more local level. 
It is not the Washington people that are making local decisions. I think that it is a move in the 
right direction. 

^ VICE CHAIRMAN HORN. How well satisfied are you with the economic data now 
gathered by the Federal Government? Do >uu feel this material is valuable in determining the 
intended and unintended consequences of various public policies? Is it sufficient on showing the 
,way these policies affect minorities on matters such as the minimum wage? 

DR.. WILLIAMS. The minimum wage controversy has been going on for a rjumber of years* 
One problem is it is hard to get good data. On a theoretical Basis, I think economists can say 
something about minimum wage and its effects. One can ask perhaps the kind of question I 
asked in my p^per. That is, who are the majof lobbyists of the minimum v\age? It turns out the 
major lobbyists are labor unions. One may say, why are they lobbyists for increased minimums 
when their wages exceed the minimum \Xage? These institutions have had racist policies in our- 
country for a number of years, ^hv are they no\\ concerned with the minorities? I don't know., 
how you would answer that kind of question. I would thinlj. that they are not concerned. 

VICE CHAIRMAN HORN. I wonder if there are particular types of questions, data, and 
surveys that perhaps we need to h^ve to get at your question rather than to continue simply 
with what is now collected by the Bureau of Labor S^istics? " ^ ' / 

Jl)R. WILLIAMSrOneTtas to determine the elasticity of the demand for labor to^be able to 
tell the effects of the minimum wage law —how does labor demand respond to qhanges in price? 

CHAIRMAN FLEMMING. Mrs. Freeman? - ' 

COMMISSIONER FREEMAN. I wouid like to address, my questio^ to pr. Williams* 
proiposalfor using educational vouchers. I believe there are two questions. Does*the proposal for 
the educational voucher contemplate that this program would be established by boardi» of educa- 
tion, at the State and local levels, together with teacher organizations? 



DR. WILLIAMS. On the purer and stricter form of the voucher, it does do that One would 
get the production of education into private hands. It is hoped that or argu^ it would increase 
the efficiency of the production of education. . v 4, 

COMMISSIONER FREEMAN, hoes, it contemplate that schools will' be biiiit by any. 
private buflder or department store or soni^lhing? 

DR.. WILLIAMS. I wguld.un§gine s^l^^t is'the way I read it , 

COMMISSIONER FREEMAN, It migKt be' administered like fpod sWnps possibly? 

DR. WILLIAMS, I guess so. Most poor people perceive themselves as being better ^off with 
the food stamps as. opposed, to wl^t, tlxe^,Govemment offered from Gover?unent surplus. Now 
with stamps they can travel to different parts of the city and different jstores. They Haye a lot 
of choice. 4» ^ V. " ' * . 

COMMISSIONER .FREEMAN. I thought , of the food.s|amps. I w^ trying to figure out 
your anal6gy. When 1 go to the supermarket, it is there. I coUjid not see from jour example how 
one gets a scht)ol built. 

DR. WILLIAMS. Maybe a lot of people won't agree with me and I imagine Dr. Lyle would 
not agree^ but I look at education as jnst another good. A good is something that brings one 
satisfaction. * ^ 

COMMISSIONER FREEMAN. Are you referring to a good and a product in the same way 
as you would a quart of nriiljc? 

DR. WILLIAMS. Yes. 

VICE CHAIRMAN HORN. Milk is ahead right now. 

DR. WILLIAMS. The point is the voucher system makes school officials more responsive 
to parehts. Now the only persons that a teacher has to please are her colleagues, the principal, 
and the bo3!rd of admini.stration and lastly the students. The quality of education that blacks 
have now demonstrates that the students come last in terms of the objectives of the school 
system. Under the voucher sj^tem, the parent could effectively fire incompetent teachers. 

COMMISSIONER FREEMAN. The reason I was confused is, under ^^^^l^ stamp pro- 
grams, it is the head of the company th.at fires the clerk. . ' . 

DR. WILLIAMS. No. The customer fires the clerk. 

COMMISSIONER FREEMAN, In what city? Where? _ - 

DR. WILLIAMS. If all customers did not go to Safeway anymore, that store would be hut 
of business. They would be fired. The power is in the buck. If you hold the buck, you hold the 
power. You might not hold as many bucks as "Rockefeller, but they are equal. Rockefeller's buck 
is the same. . ^ 

COMMISSIONER FREEMAN. I want to make a point. I think there is a difference, 
DR. WILLIAMS. His dollar has a picture of George Washington on i£ just as my dollar. He 
has many more. 

COMMISSIONER FREEMAN. I have a problem making a link with the voucher and 
getting an education for that child. Who puts up the structure? Who determines the cinrj^^lum? 
DR. WILLIAMS. Just like any yother private school. \ > 

COMMISSIONER FREEMAN. You wpuld eliminate the public school system? j / 
DR. WILLIAMS. I would. In the strictest form, it says eliminate the public schoolj/When 
the public finances education, it does not imply that it must be publicly produced. A city may 
want to build a building for city hall. You don't see the city worker producing it Even though 
the city financea Jl, it hires a contractor. That is the most efficient wa^ of doing this. We have 
to make clear distinctions between public financing and public production. 
COMMISSIONER FREEMAN. Is that not a political decision? . 
PR. WILLIAMS. Yes. . ' ■ ' * * 
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COMMISSIONER i'REEMAN. That is where I misunderstand yoxL I thought you said you 
wanted to remove it from a political, decision? 

DR. WILLIAMS. Public financing is a political decision^. ^We may politically decide whether 
it is to be publicly produced or not. It can be publicly financed or not publicly financed. It just 
may be produced privately more efficiently than publicly. \ 

COMMISSIONER FREEMAN. TKank you. 1 

VICE CHAIRMAN HORN. Competition would be put mto the public system, they .would 
have to bje responsive? 

DR. WILLIAMS. Yes- Public officials now, in general, are responsible to their higherups, 
not parents. 

COMMISSIONER FREEMAN. Your assumption is, if it is private, it is guing to be respon- 
' sive? , • \ -4 

DR. WILLIAMS. It may be. 

VICE CHAIRMAN HORN. Is it not yoiur assumption that competition will ^ve the in- 
dividual the choice of securing the best deal for his money? If the people want the public 
schools to start getting responsive to the population, then, they can get the voucher? 
^ * DR. WILLIAMS. Yes. If they are getting crappy education, the alternative is to buy a 
$40,000 home in the subiurbs which majQie outside their ability. With a voucher system, they 
can bring in this element of competition. ♦ - ' ^ - . 

CHAIRMAN ELEMMING. Mr. Ruiz? ' 

COMMISSIONER RUIZ. On the question of economics, I asked the question of Mi^. Gittell 

' whether Chicanos in East Los Angeles preferred to segregate themselves rather Chan be gob- , 
bled up b)f ^he surrounding community. She said that she. did not know. She thought it was 

A economics. She gave the right answer. In East Los Angeles^ you h^ve an etrniic minority that 
sacrificed polithral power and autonomy for fear that a ne^vly -organized municipal corpor^ion 
would not allow, them to cope with city fiscal problems. It is a defeatist attitude that has 

^ plagued Chicanos since 1948. Poor homeowners prepared to continue to live in squalbr than to 
^ pay more just for living. It is astoundii^g as the elimination of minimum wages to give th^m 
their opportunities to continue to live in squalor. , 

*^ The observation of Jeralyn Lyle of power of multinational corporations and their influence 
in favor of local corporate bodies to the advantage of poor people elsewhere does not hit home 
either except in a very inderect way in. East Los Angeles. We have a \'icious circle here 
someplace. There may be a relatiunship between local minimum wage laws and international ^ 

^ corporations. But I think they have to be tied together in the field of international commerce 
and ronflict of laws. 

I would like to see a .paper written on the subject of international commerce as it affects 
wages in the United States. I know it is raising havoc in the garment industry in ordejr to ac- 
commodate the Japanese market. Jeralyn Lyle, hov^ to do international corporations affect 
wages in the United StatesZ. 

DR. LYLE. Can I have time to write that? 

COMMISSIONER RUIZ. No. You are an economist 

DR. LYLE. If I knew the* answer to that, I would write a good book on that * 
COMMISSIONER RUIZ. Can you give me a 5-minute afrewer? 

DR. LYLE. I can "guesstimate" it I have not yet studied it There are a lot of very good 
ecnnnmists in this country and other countries \vho are studying this question with respect to 
this next w^e floor and the wage fluur of uther industrial countries because we are aware that 
the Arabs will Qwn most of the treasury bills, and we are aware that the Japanese will super 
' vise in the next 50 years. 
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What the effect mil' be I think is to generate some transnational flows of labor. We already 
aee the development of a transnational white-collar group of workers whose main identity is 
with the company they work for rather than tHe coutitvy that they come firom- 

The impact on the wage floor is a very special question that I am not^ willing to say 
whether it would make it higher or lower. It would depend on whether the economy was in a 
boom or bust period and the economic relationship to the^ economy. * 

I am of the opinion that Ray Vernon at Harvard is right I have enjoyed his book. 
Sovereignty At Bay where he argues that nations like the United States, like Japan cannot pass 
labor legislation or tax legislation that will have the impact that the legislation is designed^o 
have because of the increasing use b> multmationals uf transfer pricing ind cix)ss- subsidization, 
making it possible to move capital and labor fairly quickly. * 

So, I would say that I don't know what the effect would be. One effect, however, and the 
onl> om I will predict is Congress cannot control the effect by changing the jrpnimum wage 
law. I defer to my colleague. 

DR. WILLIAMS. I ^vould respond to Miss Lyle this way. When one says that we are going 
to place a minimum wage of $2.00 for some activity, what is that saying? That is saying;^ that, if 
you are not working or if you cannot produce $2,00 v\orth of output, you don't deserve to be 
working; tl^at is, you should be unemployed if you cannot produce $2.00 worth of output. 
Through minimum wage legislation I can destroy all the commissioners' jobs, if I said the 
minimum wage for a cojnmissioner has to be $70,000 — ^ ^ ^ ' 

COMM ISSIONER RUIZ. We work for nothing; we are volunteers' 

DR- WILLIAMS. Suppose you are earning $40,000 or $45,000. I impose a minimum wage 
law. You would be unemployable. Anybody is unemplpyable at spme wage. I think it is arrogant 
of us to say either you get $?.00 an hour or you don*t deserve to work. 

CHAIRMAN' FLEMMING. Mr. Btlggs? 

ME. BUGGS. You proceed from the assumptioTi, as you phras^ it, that racial integration^is 
not a difect goal of public educational policy. Y'ou indicated before that statement that you did 
not believe integration is a necessary requirement for educational excellence. 

You use, as a single example. Dun bar. High School I suppose it would not be too difficult to 
suggest that, even before there were public schools for blacks, Mr. Dunbar himself probably 
never sav\ th^ inside of any school. There are people who, because of their own inherent value 
and worth and ability^ rise above the crowds.- ; ^ 

Suppose we assume, for the purpose of your paper, that educational equality requires the 
integration of schools. That is the basis upon whjch we have called this conference. What would 
that do to your paper? ' - 

DR. WILLIAMS, Nothing^ I would say the voucher system would probably produce greater 
integration than most other systems^ - \ 

MR. BUGGS. II was a firm believer in the. voucher system foi* about 5 minutes, when it 
became evident to me that more bigots wyuld prefer that system to the present school system. 

^ DR. WILLIAMS. They would be chosing for the wrong reason. I wilPask you this. Are you 
sayiftg when you say integration is necessary,. is that statement the same as saying that it is not 
possible for blacks to achieve high-quality or excellence without the presence of whites? 

MR. BUGGS. Of course not. I am saying the evidence, as demonstrated ever since this Na- 
tion has been a nation, is there no such thing as equal education where the races are separate. 
In the desegregation of. schools that we are now attempting to implement, whenever whites 
move into black sckoolo cJl kinds of good things happen. Trees are planted on the campus, walls 
are painted, poor lighting is taken out and fluorescent lighting is put in; in place of one 
> microscope more than 120 are put in. Most people are concerned about quality education and 
equal education v - ' , 
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VICE CHAIRMAN HORN. The witness is. saying if you can get assured equal financing 
somettiing is likely to happen. 

DI^.v WILLIAMS. I was going to respond similarly to Mr.^ Buggs' reniark You find more 
mkroscop'e^ not because of the presence of whites but because uf the pi;^nce of bucks. White:> 
don^t get mldho^j^es. It is ];)Ucks. \ • 

MR. BUGGS. have private academies that have developed because of people not want- 
ing blacks to go to schapls with their children. We have asked IRS several times not to classify 
them as nonprofit schools eligible for tax b2reaks,but we still have those iSnds of schools. 

, As a result of desegregation, they do not ^m to be in the rfiood for integration. Why do 
you think the voucher system would vchange that? There is tljejfact of discrimination^ the fact of 
racism, jthe fact of bigotry. If you discotmt the facts, you might be right. 

DR. WILLIAMS. I don't understand your question. With the voucher system, a simplfe 
stipulation. AU schools eligible to cash in vouchers must accept them from anyone. 

MR.J&tJGG3. Whoisgoingto'doit,H5W? «^ ' , * . 

DR. WILLJAMS. Wh'devetr enforces it. 

MR. BUGGS. Dr. Williams, you ara talking about food stamps that come through the mail 
They are not the same as.an Jnstitutioi/ ' • • 

DR. WILLIAMS. How .would one insure under a voucher system a black parent could en- 
roll his student in a^private school? The only requirement would be that similar to the GJ bill, 
schools must accept qualified applicants. ' ' 

MR. BUGGS. A» group of black people could probably set a grand and^ glorious school The 
problem is that education goes farther than what happens within the walls of the schoolhuuse. 
It is a process of sociali^g as well as educating. It attempts tQ' bring people to an understand 
ing^and a consciousness, to develop a situation and a system, so that individuals, regardless of 
who they are/ will understand and appreciate eacl^^ther. 

If jwe separate people out, if we build 10,000 §chools for black children and 10 times that for 
white children, we are separating this Nation more ihar^we ever did before. We are saying that 
integrated schools are important in terms of an educational process. 

But more important than schools is society Jtself. The school is an institution which offers 
an opportunity to exercise an influence 'in bringing people together or in separating them. I sa> 
the voucher system has the inherent capability and surety of separation. " ^ 

DR. WILLIAMS. So does the public school 

MR., BUGGS. That is right, as we now operate them, • . ' 

CHAIRMAN FLEMMING. The Qiairman will have to say, 1 am sorry to interrupt. We da 
have one other area to cover before adjournment. I think Profeissor Williams and members of, 
the panel have done^ great job. ^ .. .. 

Next is the presentation ^ implications for desegration centers by Gordon Foster, director 
of the Florida School Desegregation Consulting Center at the University of Miami. 
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Milliken v« Bradley: 
Implications for Desegregation Centers 
and ^letropolitan Desegregation , 



^ Gordon Foster 
University, of Miami * , 

Coral Gables, Florida 



The Detroit, decision by the Supreme Comt 
ontained few direct implications for the ^27 
-^segregation centers, now some^Vhat 
ei!ipnemistically but correctly captioned 
"glsner^ assistance centers" and funded by 
thf tJ.S. Office of Education under the Bu- 
reau pf Equal Educational Opportunities. This 
was\bercaus^ most of these centers, with the, 
exception of four or^five of the early ones 
established in the South, have not been sig- 
nificantly involved in working with school dis- 
tricts \ci3C courts on actual plans for 
desegregating schools. Since there has been 
considerable confusion about the, role of 
desegreration centers, however, I will take, 
this opportunity to review their historical and 
contemporary functions. I will, thereafter, be 
speaking from my own role as an expert wit- 
ness in desegregatfon litigition*®*^and sd a 
consultant tamany school systems and public 
and private agencies, both North and South, 
' concerned with the desegregation-integx-alloii 
' t^rbcess. ^ . \ • 

I perceive* the Civil Rights Commission to 
be concerned broadly with the effects^that 
the Milliken iiecision jjnight have on future 
school desegrega^ibn efforts and particularly 
on those "efforts i\ relation to metropolitan 
areas. Does the decision sound a death knell 
for urban desegregation? Will it make the 
^realization of quality \ntegrated education an 
impossible dream for most of our urban stu- 
dents? Will the gains tnat have been made' to 
date— ;particularly in thASouth— be reversed, 
moving us closei* to complete racial and ethnic 
.separation and a divided society? I will 
review, briefly the legal ahd educational goals 

'••Metip <£u€»: De^iU Richmond, and Wilmington; poUntiil 
metro ca5«t. Dayton, Grand Rapids, MeniphJ»» Philadelphia, Hart- 
ford, and.Kinlock (Missouri)* ^ , " • 
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for desegregation and the strategies and 
technique^ used^^^^ps far to moye ..toward, 
these goals; djsCTSs the particular^ problems 
associated with urban desegregation atid the^ 
relevance of metropolitan remedies, and 
present some estimate of the decision's effect 
on these phenomena as well as on the future 
of desegregation generally. 

The Role of Desegregation Centers , 

Title IV of tlie Civil Rights Act of 1964 in 
seqtion 403 authorized the Comn^issioner of 
^ Education upon requ est ^ta provide technical 
' assistance to public school districts in the 
. preparation, adoption, and. implementation of 
plans for the desegregation of their schools. 
Technical assistance was further defined as 
helping to cope with special educational 
problems'occasioned by desegregation. In sec- 
, tion 404 the Commissioner was authorized to 
set up inservice training programs or in- 
stitutes for school personnel so i-that they 
might be able to deal more effectively with 
these problems. tJnder these two provisions 
what is iiow the Florida School Desegregation 
Consulting Center at the University of lliami 
in Coral Gables wras funded in the fall of 1965, 
and contracts or grants were soon made to 
' other Southern institutions of higher educa- 
tion to set up similar centers in each State. 

The Miami center prepared a desegregation 
plan for one of the six administrative areas ox 
the Dade County (Miami) schools in 1967 and 
for the Duval Coxuity (Jacksonville) board in 
1968 after it had been ordered by the district 
court to request center assistance. With the 
pressures for desegregation expanding from 

*"*The Duyal board had to vote several tinies befprc it could get a 
nugority to agree to do what the court had ordered 
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. both HEW arid ]bhe Fefaferaft^iSts about that 
time, particularly following tlie Alexander v. 
Holmes decision''^ which ruled that boards 
should desegregate 7i<m and arguefpfeout it 
later^ a few centers became actively%volved 
in preparing plans. 

With' 'the change of national administra- 
tionS, however, all HEW-prepared "plans 
became subject- to re view, a Washington 
committee, which was more athaied to the 
political winds of the new "Southern Strate- 
gy*' than to legal or educational ^tconccms. 
Center activity in plan^making groiuid to-^a 
sudden halt in Memphis in early January of« 
1972 when a team that had been assisting the 
M^phis board under court direction was re- ^ 
Ue^eii' from further participation in the case 
by Judge McRae because of new guidelines T 
from the Washington Equal Educational Op- 
portiinities Office', which prevented the team 
from making any objective recommendations 

"~or1frdiTrpyesenting a team plan. * 

Technically, centeijp can still serve in an ad- 
visory capacity to school boards on desegrega- 

- tion plans, but they may no longer ftdfill the 
valuable function of absorbing soine of the 
political heat and community ire generated, 
against both the school system and the dis* 
trict court in the desefgregation process. The 
Miami center is currently, for e^tampfe, giving 
advisory services to the Broward County CFt. »^ 
Lauderdale) schools on the » possibility of 
^h^^ging their present plan to m^e it more 
effective educationally while maintaining its 
l^vel of desegregation. The Midwest center at 
the University of Missouri is assisting several 
communities in Its four-State area to prepare 
for anticipated desegregation on the ascurr:p 
tfon that if they proceed voluntarily on their 
own initiative the ^d results educationally 
would likely be superior to those arrived at 
under outside constraints. This would help 
school boards in these communities, actually 
live up to their historic role as described by 

^Mr...Chief Justice Biu'ger in Miliiken: \ 



^ ^^Alexnndjsr v. HolmtM Coinitjjr Board of ^dueaticnt 369 U.S. 19 
(1969). 

*"The Miami center was requested to nssiisi in most of the 
Florida districts and in fUinHing these requests eventually 
became the target of poUtiod critknsm from the Governor and. a 
Florida Congressman who labelled the center "a beehive of btdan- 
cen and bussers** and requested an investigation of itA activities 
by the General Accounting Office. 



N^^ ^m^e tradition in public education is more 
' deieply tooted than local control over the 
operation of sc^iools; ♦**I^it] affords citizens an 
opportunity to participate in dedsion-maidng, 
permits the structuring of school programs to 
fit "local needs, and encoiu'ages 
"experim^tatidn, innovation, and a healthy" 
competition for educational excellence." 

The major concern of TUle IV centers has 
^ways been either to help prepare districts 
for desegregation (mostly in the North) or to 
'help them deal with educational matters in 
desegregated schools, including diScipUne, 
testing, grouping for instruction^ reading, ex- 
j^^curricular activities, transportation, ad-, 
nunistrativc/lfedership, human relations, bilin . 
gual education, and the like, ^'^ 

Furthermore, centers can function only at 
the pleasure of area educational agencies, 
since their services, by^ regulation, have to be 
requested. While the center network has b^en 
expanded to all parts of the country in an- 
ticipation of Northern desegregation, ^the 
units operating in aireas where substantial 
desegrega^n has occurred will continue for 
some time to seiye an invaluable function 
assisting school districts to move toward true 
integration^^This is not an automatic success 
story that 'takes place in the year or -two fol- 
lowing desegregation but requires a sustained 
effort on the part of all participants in the 
educational business. 

Goals for Desegregation 

It may be helpful in discussing goals of 
desegregation to differentiate between legal 
and educational object^es. 

'"Mtthkeit v. Bradlej^ (42 LW at 5257). It may be that the 
phenomenon of local control, as. well sta the neighborhood school, 
is nymt mythical than factual Educational ^esearcher^ as well as 
court^ havd found that local control is rather ephemeral,' given an 
inadequate property tax base, a 1ocked*in nrinority district. State', 
constitutional and legislative -regulation^ or some combination of 
the above. 

•"ProWcmft arising in these areas are commonly referred to as 
"second generation desegregation problems," but this is an inaccu- 
rate designation; They are usually Jiegiilar educational concims 
which have been expoaed for the fint tSmt or exacerbated by the 
* desegregation process. For example, a racist teacher in a 
segregated school vi not thought of as a serious 4^b]em but 
becomes one in a desegregated setting. It is ridicukX» believe ^ 
that wch problems are caused b> des^regation,^y5 *re nothmg 
more than dyisfVmctions of the educational machine which 
becomes abrasive in a desegregated situation. 
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Legal Objectives 

The legal objectives 'of desegregation are 
simple and direct where illegal segregation 
has been established: to d'Rmantle the dual 
school system. A plan must accomplish max-* 
imum desegregation to the end there will be 
no black schools, no white schools, but **just 
schools Any one school withm the context of 
a total school system cannot be racially in- 
dentifeable* except for good reason. The plan 
should make every., effort to achieve the 
greatest possible degree of desegregation tak- 
ing into account the practicalities of the situa- 
,tion. The -test of a plan is that it promises 
realistically to work, and promises realistically 
to work now. In addition to desegregation in 
pupil assignment, the plan must speak to uni- 
tary procedures in faculty and staff, assign- 
ments, pupil transportation, site selection and 
construction policies; extraciuricujar activi- 
ties, and school services. Carried €o a logical 
conclusion, these affirmative measiu*es to 
' remedy past discrimination would have the 
same effect as a statistically random assign- 
silent of pupils and school personnel in t^rms 
of Vace. This would not constitute racial 
balancing but would siraply make for assign- 
ments within a nonidentifiable racial range. 

Effect of Milliken decistqn.— These legal 
objectives could be feasibly realized in most 
urban areas following the Detroit decision 
which, in fact, is generally supportive in this 
^regard. That is, children could be reassigned 
to file, schools in the^city of Detroit by Sep- 
tember 1976 in such manner that individual 
scliools would not be racially identifiable and 
the present duality of the system could be 
dismantled. Children in the Wilmington, 
Delawiare, elenjentary schools could be reas- 
signed so that the twb pre^dominantly white 
scho(^ls^(which could how be described for all 
practical purposes as private white schools in 
an 84 percent black public -system; could be 
made racially nonidentifiable. In 'like manner, 
desegregation in scores of in^ban districts 
could be started or completed with no viola- 



'**Mr. Justice Powell in Kryca vconcumng m part *nd ilissentin^ 
in p*rt) argued that •*whcnever public school segregation exists to 
a aubsUntitl degree there is prima facie evidence of a constitu- 
tional violation by the responsibly school *bpard " Were this the 
totj|i Court's conclusion, legal objectives would be identical for all 
aj^emt. North and South. Keyex v. School Board No, U Oe>\vtr, 
/-^IISU^ 389 (1973). 



ticm to the Milliken decision: Philadelphia, 
Miami, Cleveland, Cincinnati; Atlanta, Dayton, 
or Grand Rapids, to name a few. 

The catch with all this, oftcdurse, is that, 
within the context of several large 
metropolitan areas that include majority blac}c 
cities such •as St, Louis, New Orleans, and 
WilxTiington, both im|er-city and suburban 
schools would remain racially identifiable* as 
long as desegregation was confined to district 
lines; it is alleged that the legal (and educa- 
tional) objectives to be gained/from the single 
district desegregation would thus be lost It is 
argued further that the rs'maU miriority of 
' whites left in' sorne cities .woidd immediately 
move to the submrban schools, leaving vir- 
tually all-black systems. 

On the other hand, it would seerii just as 
logical to desegregate the few schools, that 
are identifiably white in an 85 percent black 
system as iV is to desegregate the identifiably 
black schools in an 85 percent white system. 
" K it is discriminatory tp maintain majority 
black or Chicano schools in a predominantly 
white system, it would seem equally dis- 
criminatory to allow whites to maintain their 
^*'own schools in msgority black systems like 
Atlanta and Wilmington. 

Educational Objectives v 

The legal goals for desegregation may be 
relatively clear, but a definition of the Na- 
tion's educational goals in this regard is much 
more difficult- The national confusion is illus- 
trated by the Florid?i electorate, which in the 
spring of 1972 had the effrontery to cast a 
majority of straw ballots for desegregation on 
the one hand but, at the same time, dis- 
avowed the use of any busing to achieve it. In 
the iState primary elections Ploridians cast 
1,105,000 votes for and only 387,000 votes 
against the que stion: "Do you favor an 
ajnendment to the United States Constitution 
that would prohibit forced busing and guaran- 
tee the right of each s.tude^ to attend the ap- 
propriate public school nearest his home?" 
"this wfe a vote of 74 to 26 percent in favor 
of a contitutional amendment against busing 
for desegregation and for assignment to 
neighborhood schools. , ' 

On the same day the Florida voters pre- 
dictably, but illogicaliy, cast. 1,066,000 votes 



130 



ISO 



for and 290,000 votes against the qliestion. 
"Do you favor providing an equal opportunity 
for quality education for all children re- 
gardless of race, creed, or color, or place of 

^ residence and oppose a return to a dual 
system of public schooS?*' While tlus was a 
vote of 79 to 21 percent in favor of equal op- 
portunity, it is interesting to note parenthetv 

" cally that something like one-fifth of the 
voters in Florida were against it ^ 

In retrospect, this was a remar]kably 
satisfying day for the Florida voter as he was 
able in one fell swoop to go on tword for 
^desegregation, to vote against busing and for 

..neighborhood schools, thus denying the possi- . 

; bijity" of desegregation for many youngsters, 

, and^ ^9 support . Shawns tene.t ^df. "One 

' simplelbn, one vote." '^^'-^ 
Many school Systems exhibit similar confu- 
sion in their policy pronouncements. All of 
them have equal educational opportunities as 
a stated goal and the inherent right of every 

, student to go as far as his ability will allow in 
the educational game. All systems support the 

' concept of a quality education for all clients. 
At the same time, many of these same 
systems will commit Vast amounts of money 
and their own professional and legal talent' to 
maintaining segregated second-class schools 
on^the premise that desegregation is not a vi- 
able goal for one reason or another. 

Part '' of the confusion is, pt course, .at- 
tributable to the lack of positive leadership. 

" While the goal of a di^segregated educatioi\ in 
the public schools is the only alternative that 

L#nakes any sense morally or educationally — as 
well as legally— we have had dwindling sup- 
port for this position in the past year or so. 
Every time we seem to be making progress 
the administratioji, some- Congressman, a 
black separatist in search of a political power 
block, or a professor from Harvard will move 
to put m the brakes. 

While desegregation was providing a legal 
remedy for constitutional violations; it was 
also hoped it wo\ld speak to the following 
educational objectives: 

(1) , Reduction of the achievement gap 
between majority and minority students. 

(2) Reduction of racial tension. 

(3) Preparation for living ;n a plur^istic 
. society. 



. (4) Provision in every school of reasonably 
equal educational services and the potential, 
for .educational excellence insofar as race is 
an inhibiting factor. 

National expectations were obviously 
ovt'roptimistic in regard to the potential of 
the desegregation , process to meet these goals 
in a short time frame and in a society plagued 
by individual and institutional racism, there is 
ample evidence to demonstrate, however, 
that, in those systems where a conscientious 
and intelligent attempt was made to make the 
process work^ significant resiilts have been 
achieved. ^ 

Put another way,^ educational goals for 
desegregation could be summarized in the 
form of one objective;, to desegregate the 
school system in such f^hion that quality in- 
tegrated education can take place in the shor- 
test possible time frame. It then becomes the 
educator's responsibility, support^ ^ by the; 
total community, to see that the schools move 
forward toward integration, A good 
.desegregation plan, thus, becomes imperative 
and requires meeting a number of /criteria or 
guidelines. The following list not exhaustive 
but, rather, illustrative. »^ ♦ . 

* (1) 'Necessary adjustments must be borne 
by the entire community; there must be 

" eqiiitable and reciprocal treatment for both 
m^ority and minority groups. 

(2) Perceived constitutional requirements 
must be met. 

(3) Economic feasibility. 

(4) Transportation would be kept to *a 
minimum in achieving the*greatest possible 

• degree of desegregation. 

(5) Transportation would not be so great in 
time or distance as to risk the health of 
children and significantly impinge on the 
educational process. 

(6) Stable feeder patterns of children from 
the elementary level ta middle school and 
then to high school would be utilized so 
that, wherever possible, pupils could 
proceed through school together from the 
kindergarten to grade 12. 

"^Soe National E<lucation Aasdbvition school clc»ej?TegatJoti 
guidelines for local am! State €<luca.tion asi^odatioi^ Wa.shington, 
' 1974. 

"*Thw would not preclude pupils from two rcstdcntial areas, in^ 
*toii(l of one, goin^ thh)Ugh school together. 
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(7) Participation of the total- community in 
an advisory capacity in the planning process 
where time permits. 

(8) Provision for inservice training for all 
^ role groups in the school system in cultural 

content and human relations processes. 

(9) Equitable and educationally sound pupil 
transfer policies which do not dilute the 
desegregation process. 
<10) Equity in curriculum offering, 
methodology, and content 
(11) Alternative. instructio*n^ progranns 
which would be optional for individual stu 
dents, especially at the secondary level. 
Where time has allowed or especially in 

voluntary desegregation activity, criteria for 
plans have been mcJre carefully articulated. 
Th^se have been included 6h occasion in ac- 
tual plails reviewed by cqurts. ^but^more 
generally are the concern of poatdese'grega- 

' tion educational strategies by the Schools. The 
question of how many ob^jectives cafi be int- " 
eluded in a desegregation plan is certainly 
debatable, but a plan wjll can*y t)nly so miich 
baggage and the courts are reluctant to in- , 

. struct a school board on educational matters 
absent, constitutional considerations. The 
courts may confine their activity tq purely 
legal issues, 'but to hold that school systems 
should not be held accountable on these mat- 
ters is to belittle the role of education in our 
society. It may Seem an unfair burden to 
professional educator$— and probably is— but 
what other agency in our repertoire. can even 
. attempt such a task? 

Bffect of MiUike7i decision.—- Following Mil- 
likeii the chainces for addressing these educa- 
tional objectives of desegregation are greatly 
reduced in a number of our larger cities. Jn 
those many metropolitan areas that include a 
city school system with a majority .of minority 
.students surrounded by suburban systems 
that are predominantly white, there is little or 
no likelihood. Judge J. Skelly Wright of the ^ 
United States Court of Appeals for the Dis- 
trict of Columbia said recently: 

if the Supreme Court should ever hold that 
the mandate of Brown applies only within the 
boundarie3 of discrete school districts, the na- 
. - tional trend toward residential, political and 



'"Editorial, •^long without remedy." New York Ttmc», Jul> 28, 
^ 1974. 16.fi. 



educational apartheid will not only be greatly 
accelerated, it will also be rendered legitimate 
and virtually irreversible by force of law. " 

In a few instances Isfwyers may be ^ble to 
forth with the proof required to justify 
cross-district remedies; blit it appears that 
the C|gurt has basically made a political deci- 
sioi^ to abandon the m^jOr cities to their fate 
with the belief that the remedies required 
woxil3^^be too great a shock for the American 
public to coimtenance at this time. 

If this is a correct assumption, it could be 
argued that desegregation proponents should 
concentrate their efforts for the foreseeable 
future on the large mfniber of districts fliat 
could j^Jall be effectively desegregated without 
cross-district movement The Milliken dect 
sion, while supporting this approach on the 
record, more realistically may give a hidden 
message that depresses desegregation activity 
at all levels. Continuing efforts, to J^ring relief 
in city districts like Corpus Christi, Knoxville, 
Dayton^ and Montgomety up to Sivann and 
Dcms^'^ standards have thus far been disap- 
pointing. , - 

Strategies and Techniques in 
Desegregation 

An oveBview of the eeneral strategies or 
patterns that have mo|J or less fortuitously 
developed in tjie desegregation process will 
now^ be presented along with the logistical 
techniques for pupil assignment plans which 
constitute the major part of any desegrega- 
tion effort. 

General Strategies 

There was some hope early on th^t volunta- 
ry desegregation efforts would be made by 
school districts, but very few ever jelled and 
they often had the threat of forced action in 
the background. It is ^^afe to say that no dis- 
trict of any $ize will be> apt to move voluntari- 
ly! for desegregation at this time unless there 
is a real threat of litigation or Iqss of funds. 
Thus, the Office of Civil Rights, the Justice 
Department, private plaintiffs, or an ocfca- 
sional State agency like the Pennsylvania 

'«SiwHn V. Chartotte-Mcckleuburgt^VS. 1 (1971). 

^^Davis V. Boai^ of School Com}ni$sio}icr» of Mobile CountUf 42^ 

US. a? (1971). 



ERIC 



132 



132 



Hitman Relations Commission are .the only 
sources of desegregation activity. The Office 
of Civil Rights has been cgnspicuoiisb silent 
for the past several years; the Justice .Depart- 
ment surfaces once in a while in uncertain . 
postures, and State agencies are subject ta 
tremendous restraining pressures from their 
enabling legislatures^ This leaves* a small band 
of lawyers for private plaintiffs who are 
generally overw9Tked and underpaid but per- 
sistent. At leasjt five general strategies have 
evolved from these groups over the years 
either to promote desegregation or impede it. 

(1) Siniple-to-complex.-^A supposedly ef- 
fective strategy for ^any change in social 
sysems has been to move from the least- dif- 
ficult to the most difficult, to prepare . 
everybody along the way^ to experience some 
successes at the easier stages so that momen- 
tum can be ^gathered, and to seciu'e popular 
.understanding beforehand through education 
and' p^uasion. » The '*simple-to-complex" 
strategy with some modirication helped to 
bring desegregation to the rural South and 
many smaller city districts both North and 
South, either partially or totally, by 1969.' 
Lengthy^negotiations were carried on; enforc- 
ing agencies went the "second mile"; good^ 
faith- wks presumed, and freedom of choice 
w^s the modus operandi. It became clear that 
this strategy was only meeting niodest suc- 
cess and would not work for the larger-sized 
districts. Furthermore, it could be said that 
the litigation in Detroit violated this strategy 
because plaintiffs had not yel dealt with a 
system • approaching this size . or racial 
makeup, especially a Northern district. 

(2) Do 'it noii;:— The Cpurt in 1968 and 1^69 
became impatient with the deliberate speed 
with* which Southern districts were proceed- 
ing and encouraged a change in strategies by 
ordering remedies that worked to be effectu- 
ated immediately.***" Empirical evidence has 
strongly suggested that desegregation^ is 
much better done all at once thaVi through 
an> delayed or step-b>-step arrangement/**^ 
School superintendents have frequently said 

"*(/«rrt V. County Sclivoi Buaifl, m V.S. 430 (19G8) anU 
au^er v. Hohucs vm VS. 19 (19G9). 

""TKe^agun^ that Bi>stori i» nuw gomR thmugh can be am>unt«l 
for partiali> by the two-MUigi pUm whith is entuuniginij cun 
tinuwl opposition from ihf popuhition to be affoctwL 



they would prefer to "get the job done, do it 
right, and then get on with thp businW^ of 
education" (assuming, of course, that th^yPe 
convinced the job has to be done). 

(J) White comfort. ^T!he nisgor premise of 
this strategy is that a sort of practical, 
desegregation comfort level exists, beyond 
which whites should not be expected to sacri 
fice. Crain explained it in this way: 

1. Blacks benefit from, attending majority 
white schools, but there is no additional 
benefit beyond a 70 percent white 
majority. 

"^2. Whites benefit from interracial contact, 
and a school must be at least 5 percent 
black to provide such benefits. 
3. "Social and political contraints make it in- 
advisable to bring black students into all: 
white schools in excess of 30% of the enroU- 
rtient This is a conservative assumption. A 
number of school systems have found that 
schools which are half black are viable as 
desegregated schools, and there is no edu- 
cational research which demonstrates that a 
70% white school is superior to a 50% white 
school. However, it seems likely that were 
we to propose a figure below 70% white, 
many school administrators and \yhite 
^ leaders would object." 
(4) Share the wealth:^This strategy is a 
sort of second-stage maneuver that is brought 
into play by the majority group when it per- 
ceives its majority being threatened^ For ex- 
ample, the school systems in both Richmond 
•and Detroit fought at great length in tlie 
courts to avoid desegregation. Once the deci- 
sion was made by the local district court that 

'"See R. U Grain ai)d C. H. Ros»»Il, Ewltwttng tchool 
(ifsegix'gothu phm sMhticatty. Center for Metropolitan 
Planning and Research, Johns Hopkins University. 1973, pp. 18- 
19. 

'"•Cf. the argument* of the Norfolk (Va.) BoanI in Bmivr(l9QQ, 
^ 1970) bttsc<! on 17 educational principles. Bmtvr v. No}:folk, 308 
'F. Supi>. 1274 iE.D. Va. 19G9) and 4^4 408 (4th Cir. 1970). 
'**Mc8t white etlucational a<Iministratow» school boanls an^ 
teachers will attest to the 70-:}0 white-black mix as the highest 
possible black proportion alIo\Nabk- for good educiitioni Cyn^ 
sequently. many (lis;trict« will proi)ose plans dispersing their black 
students to white school* at about this level except for the stir- 
pluH blacks who are left in all-black ."Hihoolsi. This i» rqferrcii to in 
the trade a^ the •^w'arehousing" technique, because the remaining, 
all-black schools are often large capacity, warehouselike struc- 
tureft in the middle of the ghetto. See Notihoxh^ and Catr. 
iVoif/ioiWM* V. Meiuphiit, 489 15 (Gth^Cir. I97i5>. ccii. iiemed, 
410 US. 92() (1974); Can y.'Afotitgomoy. dTI I-*. Supp 11^ (M-D. 
Ala. The Norfolk B<>;inl clothctl a similar proposal in the 

guise of SES considerationa rather thiui racial one*, but the in- 
tent was obvious (BtTiwr). 
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a remedy^ was'in order, both ^systems joined 
plaintiffs' forces in asWjig that neighboring 
white districts "share the wealth** by accept- 
ing minority students from the city. 

In th^ South Dade area of Miami the 
unusual situation arose pf white parents in 
several desegregated schools agitating for 
greater desegregation efforts by the school 
board because the^' found tbeir children in 
schools less than 50 percent white. As a 
result, other majority white schools that were 
close at hand were added to the desegrega- 
tion clusters, making the **share the \\ealth'* 
strategy an effective force for greater 
desegregation. * 

(J) Sue the State. — hegsl strategy has for 
some time been swinging around to setting up 
the State as the primarj target in discrimina- 
tory action. This is a logical development, 
since authority for public education is vested 
in the State and "local control" is mofe and 
more under criticism as an accurate descrip- 
tion of educational Tealities. 

Effect of Millikeh Decision 

.In terms of these general strategies what 
does t^e Millike n decision have to say about 
further desegregation efforts? Perhaps the 
following. 

(1) Litigation efforts should be concen- 
trated in smaller districts than Detroit. 

(2) Litigation efforts should not count on 
the "do it nov'" strategy; school boards are 
back at the old game of avoiding "September 
action deadlines. Quality litigation becomes 
again more important than speedy litigation. 

(3) It ren\^ins important to press for a fully 
desegregated system even in majority black 
cities; at the same time, the minority that is 

-in the numerical majority should exercise con 
trol and direction of the system. As long as 
whites are permitted to maintain majority 
white schools and control the educational 
system, little pre^s will be made for 
metropolitan remedies. 

(4) Voluntary methods of desegregation 
(e.g., Metco) on a small scale should be sup- 
ported in spite of their shortconiings, and help 
should be afforded cross-cultural educational 
activities throughout the metropolitan area. 
While these are not adequate solutions, they 
keep the flame alive for long-range efforts. 



It should be clearly understood, however, 
that these activities will in no way serve' as a 
genuine su'BstKute for desegregation. 

Desegregation Techniques 

There are a number of proven techniques 
for desegregating schools and a number of 
voluntary, optional methods'^ that have seldom 
proved effective.'*^** In the North, the latter 
have more often than not served as a form of 
State-imposed segregation. 

Redrawing attendance zone lines 
(soiaetimes referred to as **re verse gerryman- 
dering'')* pairing and grouping (clustering) of 
contiguous or noncontiguous schools, changing 
feeder patterns from the elementary to Secon- 
dary levels, reassigning faculties and other 
school personnel so that no school can be 
identified racially on the basis of its em- 
ployees, and adoption of certain site selection 

' and construction policies are all legitimate 
techniques for desegregating, schools. The use 

" of transportation is, of course^ often concomi- 
tant to noncontiguous grouping practices. 

Among the less effective and sometimes 
spurious optional methods are the use of op- 
tional zones, open enrollment (freedom of cho- 
ice), majority to minority transfers, magnet 

'^schools, cultural exchange programs (including- 
desegregation by television), metfopolitan 
plans transporting inner-city children to , the 
suburbs, and open housing. 

Effect of Milliken Decision • 

No direct implication for any specific one of 
these desegregation methods is evident in the 
Detroit decision. However, at can be general- 
ized that:^ 

" (1) The efficient utilization of desegregation 
techniques will be inhibited because of the 
restriction to district lines. In almost every 
riietropqlitan situation there are opposite race 
schools, school clusters, and communities jux 
' tapositional, allowing for maximum 
desegregation with minimal effort. 

(2) Because genuine desegregation 
techniques are more inhibited, there will be a 
tendency to ^experiment with Ipss effective 
surrogates which will prove more expensive,. 

'«See G. Fostcn pcacgrcgating Urban Schools: a review of 
techniques. Hax^anl Educational Review, 43, February 197U, pp. 
14-26. 
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require more transportation in many cases, 
and produce little or no meaningful 
desegregation- 

Urban Desegregation and 
Metropolitan Solutions 

-With the Stvann^^'^ decision it appeared 
briefly as though the legal gates were open 
for substantial urban desegregation. In- 
terpreted literally Sioann, with some, com- 
panion/cases, would have ^coiuaged vir- 
tually complete desegregation of all but a few 
of the large city systems in the cpuntry, pro- 
vided discrin^ination by official action could 
first be proved. Several districts with over 
75,000. pupils had abready been successfully 
desegregated. - 

Constraintjiin Urban Desegregation 

In ord^r^to understand why more wasn*t 
accomplished at that time it is necessary to' 
list briefly some of the inhibiting factors: 

(i) Costs of city desegregation: -^y/iH^h city 
districts undergoing all sorts of financial woes 
because of municipal overburden and declin- 
ing property tAx structures, * the cost of 
' desegregation becomes more important It 
should be pointed but that school offlcials, 
however, have made all sorts of exaggerated 
claims about potential desegregation costs. 
' {2) Neighborhood school mystiqtce:^A 
child's alleged right to ^attend his 
**nei^hborhood school** has become a rallying 
point against urban desegregation^ even 
though the courts have repeatedly denied this 
prerogative. 

(i?) Fears about academic achieve- 
m67i<.— The questions of whether desegrega- 
tion serves to improve the' academic achieve- 
ment of minority pupils without impairing 
majority pupil performance and whether the 
degree ojf desegregation is a factor in this 
process are repeatedly raised- 

•*^For exwiple, examine the costs, transportation reqxurements, 
and deisegrtgation results of Detroit's Magnet School Program 
U97b, Detroit » Special HumaniUcs Schools {\^rt2\ the Memphis 
Cultural Exchange Program supplemented b> a ••PepvonaIize<l 
Educational Television Program (PET) utilizing modem, Rpaco- 
agc communication technology,'* and the- Boston Metropolitan 
Planning Project (1973)/ 

••^SuwMii y.Charlotte-Mcck/ftiburg, 420 U.& 1 (19711/ 

^ thing V. i/o6t/^^20 U.S. 33 {1^1); Gtrrn v. Neu- Kent County, 

391 VS. 430 (1968). awl Alr:eamier v. Hotuie^ 369 VS. 19 (19(59). 



Q) The busing phenornenom^SegtegaXed^ 
housing patterns in cities iisually require ad- 
ditional busing. Of importance here is the fact 
. that many cdties have never provided children 
transportation because they were not reim- 
bursed for such, expenses, as were rural dis- 
tricts. Here again the claims of school officials 
and the . public as to the amount of busing 
likely to be required are usually grossly exag- 
gerated. * . ' 

(5) The Tiational *administration:--lt is 
quite clear that the Nixon administration had 
a very dampening effect on the national 
desegre^tion effort, both 'in the judicial and 
executive branches, 
^ {6) Litigation difficulties :—Some local cases 
were poorly prepared; some local judges were 
adamant in following higher court decisions; 
and in many instances time, talent, or money 
were not available to assist a plaintiff to 
bring suit ' ^ ' ^ 

(7) City topogTaphy:--The physical 
problems of some urban systems in terms of 
waterways, highways, railroads,* and natural 
boundaries assume much greatei: significance 
under a proposed desegregation plah than 
they actusdly possess. 

iS) City mayors.— I have never heard of a 
city mayor who supported the desegregation 
of his city, although Tm certain there must 
baye beep one somewhere. ' ^ 

Metropolitan Solutions - 

One lesion to be leamecT from the Southern 
desegregation experience is the advantage of . 
metropolitan solutions. Nashville, Charlotte, 
and all districts in Florida, sinc*e they are 
coterminous with county political ' units, are 
metro systems, all fully desegregated ex- 
cept Dade County (Miami). In a metro situa- 
tion more options are available, for pupil as- 
signments and, once mad^e, a^des^egregation 
plan tends to stabilize popula^on movement 
that can result from uneven desegregation. 
- . There are numerous advantages to a metro 
plan of school desegregation: 

(1) The desegregation of pupils is easier, 
with less transportation required to achieve 
greater desegregation; In cities Bke Grand 
Rapids and Richmond, black city schools and 
' white suburban schools are vitually "across 
the street" from each other. *^ 



(2) A m^o plan provides better "delivery 
of services" to inner-city schools. When sub- 
urban white, pupils and teachers are assigned 
to these schopls, their very presence tends to 
gu2^ntee equal treatment. 

(3) \ metro plan^ tends to lessen whit^e 
flight and to stabilize conununities, as there is 
less and less reason to move because of 
preferential school facilities. * . 

(4) A metro system can reduce the inequali- 
ty, of educational conditions that now exists ^ 
between the suburbs and the inner city, 

. (5) Contriary to lilr. Chief Justice Burger's 
beKef that a metro plan in Detroit y^ould have 
resulted in a vast* hew super" school district^ 
all sorts of imaginative possibilities existed 
for" the governance of the metro System. A 
metro system can result in a centralized- 
decentralized form of governance with the 
best of ^ both worlds—central efficiency of 
operation and a considerable amount of decen* 
tralized control. Through ^.system of interdis- 
trict contracts all ^orts of cooperative educa- 
tional progrSms and support services could be 
facilitated which would be beyond the reach 
.of individual districts. Irolii'cally, the school 
^ sy^emsSo^e Detroit' metro area already 
participate extensively in these interdistrict 
arrai^ments. 

EffectV Milliken Decision 

There caA be little doubt th^l the decision 
in .Detroit has terhpo'rarily set back all the ad- 
vantages that might have accrued from 
metropolitan solutions to the 'constraints 
against the desegregation of urban schools. 

The Future of Desegregation in 
Cities * 

- While the Milliken decision cast a pall of 
gloom over the totah effort to desegregate 
city schools, there is still a wide rang^ of^ ac- 
tivities that can be pursued by those who be- 
lieve in the basic worfh of the desegregation 
effort. Several factors are operative in sup- 
port of eventual metropolitan solutions. 

(1) The IsTixon administration has left the 
country in a divided state as regards the 
desegregation of cities. Tampa and Ft. Lau- 
derdale in Florida are desegregilted <?omplete- 
ly; Miami is not Nashville an<J part of Mem- 



phis in Tennessee ^are desegregated, Knoxville 
is not Nashvilte, Dayton, and Cincinnati are 
all in the jurisdiftion of the Sixth* Circuit 
Court of Appeals, Nashville is desegregated, 
Cincinnatj^nd Dayton m*e not It i^'niore like- 
ly that dties not desegregated will be brought 
up to comparable standards than that cities 
segregated will return to a ^re-Brown status. 

Ji2) The necessity for, increased economy 
anff' a better performance record in school 
^-$6ystems continuously moves metro area 
schools to greater cooperation in every phase 
of education, even occasionally including pupil 
and teacher assignment It makes little sense 
in this day and age for city systems like Cin- 
cinnati and Dayton to be suirounded" by a 
multitude of subwban disti^cts^One question 
that needs answering is how large a school 
system ought to be for maximum effective- 
ness. ' 

(3) Black political forces in the center city 
and white economic power in the suburbs are 
beginning to feel their way toward a plu- 
ralistic concept of metropolitan accord. Atlan- 
ta is a prime example. 

This means 'that white people in the suburbs 
will- have to give up.|heir prejudices and the 
blacks in thfe city wiOiave to give up their 
selfishness about liot wanting to dilute their 
powei* in city government*** 

Right now we have 8(X different governments 
an4 65 municipalities and 15 counties in the 
metro- Atlanta are?u No one could run a busi- 
'riess^ this way***[a metro govemmentl is 
necessary for the salvation of the future of 
the city^^ well as the state and this whole 
part of thte country. ^ - 

■ * ^ 

In Summary 

While not affected directly by the Milliken 
decision. Title IV desegregation centers have 
^continuing vital role in assisting, already 
desegregated schools to move toward quality 
integrated education^ Legal objectives of 
desegregation can still be realized, but the 
chances of achieving educational goals in large 
metropolitan areas are greatly reduced. Quali- 
ty should come before quantity in further 
litigation and be concentrated in smaller dis- 

'"Comm^Ln by business tnd government leaders at a September 
^25, X$74/foniin in AUanta. The- Atlanta Cotuftttntion, Sept 26. 
1974, p. 22A. 
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tricts than Detroit, although the metro solu- 
tion to urban desegregation should still be 
vigorously pursued through the jjtourts. Pres- 
sure can still be inaintainBd for^ fuJl 
desegregation in majority blacl^istricts, but 
minorities should exercise tfiure control and 



direction of these schools. Although . the 
Detroit decision set back the iirim^iMe 
prospect of metro solutions to urban uls, 
several forces both inside and outride of edu- 
cation are operative in support of reaching 
this end. 
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CHAIRMAN FLEMMING. Mr. Foster, we appreciate very much your .paper and the Con- 
tribution it has made to our thinking* We will be grateful to have a 10-minute summary of the 
highlights. .J 

MR.*' FOSTER. Thank you, Commissioner. It is aapjeasm^e to be here, particularly on the 
stand with two such distinguished reactors. . ** ' ^ 

The Detroit decision by the Supreme Court contained few direct implications for the 27 
desegregation centers now s6n\ewhat euphemistically but correctly captioned "general 
Assistance centers" and funded b^ the U.S. Office of Education under the Bureau of^Equal Edu- 
cationll Opportunities. This was because most of th^ese centers, with the exception of four or 
five oi^the early ones established in the South, have not been significantly involved in working 
with school districts or courts on actual plans for desegregating schools. 

Since there has been considerable confusion about the role of desegregation centers, how- 
ever, I will take this opportunity io review theur historical and contemporary functions. I will, 
. thereafter, be speaking from my own role as an expert witness in desegregation litigation and 
. as a consultant to many school systems and public and private agencies, both >[orth and South, 
concerned with the desegregation-integration process. 

In my paper I reviewed the legal and educational goals of desegreg2\tion, strategies and 
techniques to move towards these goals, and discussed the .particular problems connected with 
urban desegregation and the effects of the Milliken decision on these phenomena. ^ 

Title IV of the Civil Rights Act of 1964 in section 4Q3k authorized the Commissioner of Edu- 
cation upon request to provide technical assistance to public school districts in the preparation, 
adoption, and implementation for plans of the desegregation of their schools. At no time have 
centers been involved in compliance activities. 

The Florida School Desegregation Center at Miami, which wa$ funded in 1965, prepared a 
desegregation plan for one of the six administrative ajeas of the Dade County schools rn 1967 
and for,the^Duv^l vCounty (Jacksonville) board, in 1968. after it had been ordered the district 
court to.reqliest center assistance. The Duval boar^had to vote several times before it could 
get a majority to agree to-do what the court had ordered. . 

With the pressures for desegregation expanding from both HEW and the Federal courts 
al)out that tii:ne, particularly following the Alexander v. Holmes decision which ruled that 
boards should desegregate now and argue about it later, a few centers became actively involved 
in preparing plans. v ^ . _ >s . ^ 

Shollly after the change of national administration, HEW plans became subject to review 
by a Washington^ommitte^. It was a political \\p^oi review and not subject to educational con- 
cerns. There was HEWjmlanning going on in Memphis when a team assisting the Memphis 
board was relieved frpm further paarticipation by U.S. District Judge McRae because of new 
guidelines which indicated the team shojjjd not prepare ^ 'team** plan or make thdr own^ recom- 
mendations to the court. 
■* * 
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Centers can still serve m a advisorj capacity in school board desegregation plans. They may 
no longer fulfill the useful function of absorbing political heat generajted against tht school 
system and the district court in the desegregation process. 

The Miami center is currently assisting Fort Lauderdale to make some changes in their 
plans that would provide as much desegregation but. hopefully would make for a better educa 
tional system. The other and major concern of Title IV centers has been to help the desegfegat 
4 ing district in matters, such as testing, extracurricular activity', human relations, and the like. 

The center network has been expanded to ^ parts of the country in anticipatioti of 
Northern desegregation. The units operating v^here desegregation has occurred will hopefully 
continue for some time and wHl ser\e an invaluable function of helping schools that are moving 
towards mtegration. This is not an automatic process but requires^ a sustained effort on the part 
oftlL 

It may be helpful ^ discussing goals to differentiate between legal and educational objec^ 
tives. The legal objectives of desegregation are simple where legal discrimination has been 
established; that is, simply, to'^ dismantle the dual school system* 

Legal objective could be realized following the Detroit decision. That is, children could be 
reassigned to the schools in the city of Detroit by September 1975 in such a manner thai in- 
dividualtschools would not be raciall> identifiable and that dual structures could be dismantled. 

Children in Wilmington (Delaware) elementary schools could be reassigned so that the two 
predominantly white schools that are raally like private s(^ools in an 84 percent black public 
school system could be made racially nqnidentifiable. 

Desegregation could be Completed with no violation to the Milliken decision in scores of 
urban districts. Philadelphia, Miami, Cleveland, Cincinnati, Atlanta, Dayton, or Grand Rapids, to 
name a fe^. Within the context of several ^large metropolitan areas that include major black ci 
ties, both inner cit^ and suburban schools would remain racially identifiable sq long as 
desegregation was confined to district lines. ^ - 

It was hoped that desegregation would speak to the following educational objectives, reduc 
tion of achievement gaps, j:^duction of racial tensions, and provision in evexy school for 
reasonably equal educational services and the potential for educational excellence. 

National expectations were overoptimistic in regard to the potential of the desegregation 
process to meet these goals in a short time frame in a society plagued by racism. I think tl^ere 
is ample evidence to demonstrate that, ia tljosejsystems where a sincere attempt was made to 
make the process work, significant results have been, achieved. , ' 

^ollo^^rtng Milliken, chances for addressing these educational objectives are greatly reduced 
in a number of our larger cities. In metropolitan areas, including city school systems wh^re 
minority schools are surrounded by vvhites, there is little or no likelihood. Lawyers may come 
forward with proof to justify cross-district remedies, but it appears the courts have decided to 
abandon the major cities to their fate. 

There are at least five general strategies which I spoke to in my paper which have been 
tried to impede oiesegregation or to promote it. One ia a -simple- to-complex ^strategy with some 
modifications which helped to bring about desegregation in the rural ^outh and in man> smaller 
city districts there. Lengthy negotiations N\ere carried on, enforcing agencies went the second 
mile, and freedom of choice was the modus operandi. It was clear this would-only have a tnodest 
success and would not work in the large districts. 

The second strategy was do it now. Emirirical evidence suggested desegregation is better 
done all at once than through -any delayed arrangement. School superintendents have often said 
they prefer to get the job done, do it right, and get on with the business of education (assuming 
they were, convinced that the job had to be done). _ . ? . 
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'The third theory is the white comfort strategy. A practical desegregation comfort level ex- 
ia|s beyond which whites should not be expected to sacrifice. Most white educators ^ set a 70- 
, 30 percent white^ black mix as the highest allowable for good education. Consequently, plans are 
made to disperse minority student^ to white schools e^xrept for suiplus blacks who are left in 
all'black schools. This is a "warehousing" technique because th^ remainning all-black schools are 
often large-capacity, warehouse-like structures in the middle of the ghetto. A good example is 
Montgomery v. Can. There was a sunilar proposal from the Noifolk board in the guise of SES 
considerations rather than racial ones, but the intent was obvious. 

The fourth strategy is to share the wealth It is brought into play by the majority group 
when it perceives its majority being threatened. The siiiool systems in Richmond and Detroit 
fought to avoid desegregation, but, once a decision was made that a remedy was ^in order, both 
systems joined plsSntiffs' forces and asked the neighboring suburbs to share the wealth hy ac- 
cepting minonties from the city. 

A fifth Strategy which is now in operation is to sue the State rather than the school board. 
You will notice that all of the desegregation litigation presently m^olves State action. This .is a 
logical development, since authority for publig education is vested in the State. 

In terms of these five strategies, what does the Milliken dedsfon have to say? One, litiga- 
tion effort should.be concentrated in smaller cities than Detroit. Litigation should not count on 
the do^it now strategy. School boards are back at the old game of avoiding September action 
deadlines. Quality litigation becomes again more important than speedy litigation. 

It remains important to press for a fully desegregated system in major black cities. At the 
same time, the minority that i§ in the numerical majority should exercise control and direction" 
of the system. As long as whites are permitted to maintain majority white schools and contrvl 
the educationalisystem, little press will be made for metropolitan remedies. * 

Fourth, voluntary methods such, as Metco on a small scale should be supported. Help should 
be afforded cross-cultural activities throughout the metropolitan area. These are not adequate 
solutions. However, they keep the flame alive for long-range efforts. 

These are not legitimate substitutes for desegregation. You cannot have qualk^ integrated 
schools unless you first desegre^te. There aire a number of proven techniquw-for desegregat- 
' ing schools and a numb^j>>Optional methods that have more often than not served as, a form 
of State-imposed segregation. Redrawing attendance zone lines, pairing and grouping patterns^ 
^site sejection and goifstuction are .legitimate techniques. Among the less effective and sometimes 
spurious optional methods are the use of optional zones, freedom of choice, majority to minority 
transfers, cultural exchange programs including desegregation b^ television, metropolitan plans 
transporting inner-city children to the suburbs, and open housing,- \ 

No direct implication for any' specific one of these niethods is evident in the Detroit deci-t 
.sion. It can be generalized that the efficient utilization, of desegregation techniques will be in- 
hibited because of the restriction tp district lines. In almost every metropolitan situation, there" 
are opposite-race schools, school clusters, and communities juxtapositional, allowing for max- 
imum desegregation with minimum effort 

, Because genuine desegregation techniques are more inhibited, there will be a tendency to 
experiment with less effective surrogates, which will prove more expensive and require mote 
transportation in many cases an(^ produce little or no meaningful desegregation. 

There are a number of constraints in urban desegregation which I will note. The costs of 
city desegregation, the neighborhood school mystique, fear about academic achievement, the 
busing phenomenon, the national administratioti, jbhe litigation difficulties, the city topography, 
and the city mayors. ^- t _ ; 
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One lesson to be learned from Southern desegregation is the advantage of metropolitan 
solutions. Nashville, Charlotte, and all districts in Florida are metropolitan Systems, All of them 
are filly desegregated except Dade County. 

There are numerous advantages to a metropolitan plan. Desegregation is easier" with less 
transportation required to achieve greater desegregation. Metropolitan pfens provide greater 
dehvery of services. They lessen white flight and have a stabilization effect. They reduce the in- 
equality of educational conditions that now ^xist between the suburbs and the inner city. Con- 
trary to Mr. Chief Justice Burger's belief that a metro plan in Detroit would have residteaya 
vast new. super school district, all sorts of imaginative possibilities existed for the governance of 
the metro system. ( 

There, can be little doubt thiat the decision in Detroit, has temporarily set back all the ad- 
vantages that might have ""accrued from metropolitan solutions to the constraints against 
desegregatia^|i^In closing, T would point out there are several factors in support of eventual 
metro solutions, regardless of what happens in the courts. 

First, the country is in a divided state regarding the desegregation of cities. Ta^ipa and 
Fort L^iuderdale are completely desegregated, Miami is not Nashville and a part of Memphis in 
Tennessee are desegregated, Knoxville is not, Nashville, Dayton, and Cincinnati are aH in the 
jurisdiction of the Sixth Circuit Court of Appeals, Nashville is desegregated; Cincq;mati and 
Dayton are not The cities not desegregated most likely will be brought up to comparable stan- 

dardsl . V 

Secondly, the necessity for increased economy continually moves metropolitan area schools 
to greater cooperation in every phase of education, even occasionally including student and 
teacher assignments. One question that needs answering isTiow large a school system ought to 
he for maximum effectiveness. . 

Thirdly, black political forces and white power in the suburbs are beginning to feel their 
way in some cities toward a pluralistic concept of metropolitan accord. Atlanta is a good exam- 
ple. ' * . ' 

One ffiial comment There was a dialogue this morning on the Rand study^^with which the 
Commission has been dealing, between Commissioner Horn and Dr. Pettigrew. I will say I think 
the i^roblem of the study is a lack of understanding on the part of the Rand people of what 
desegregation in schools is in terms of legality. As it how stands, the Rand proposal is sunply a 
study of schools with biracial school population and has little or nothing to do with desegregated 
schools. ' • . 

CHAIRMAN FLEMIVilNG. Thank you very much. I first recognize Gregory Anrig, State 
Commissioner of Education of Massachusetts. We are happy to haye you with u^ here today. I 
■ would appreciate having your reactions to Dr.. Foster's paper. 

MR. AKRIG. Thank you. I first would like to say this. For all of ,us who are in good faith 
trying to deal with the issues of equai educational opportunity, I think the role this Commission 
has played through the years, even with changing membership, has been one of steady and con- 
sistent encouragement. I want to express my personal appreciation to you as members of the 
Commission and to you as the Director. 

When I was working in the Federal Government, I had an opportunity in 1967 to attend a 
meeting that was called by Peter Libasse, then head 'of the Office of Civil Rightis. Peter had 
revised the HEW Title VI guidelines to apply for the first time to school districts in the North. 

He thought it appropriate to bring in Northern and Southern chief State school officers to 
review these quidelines. We met in the Commissioner's conference room and Peter explained 
how these guidelines would affect Northern districts. A Northern State commissioner said he 
thought it was unrealistic. We had to be deliberate about these things. 

- , <' 
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A Southern State superintendent grinned from ear to ear. want to welcome you 
Nortliem s^ts to the ^company of us Southern sinners."* 

I come to you as a Northern "saint" who is going through the pangs of what Southern 
"sinners*' have gone^ through. For all that attention which has focused on Boston, however, I 
want to point out that there was another city in Massachusetts, Springfield, that desegrega,ted 
this year without4ncident and ^thout national news coverage. 

The subject for discussion is the implications for desegregation centers of the Milliken v. 
Bradley decision. I was m on the development of the centers as they first began. The kind of 
.objectives we had in mind were not in the brochure describing them oj^ in the testirnon> before 
the congressional comniittees.,These objectives were the following: 

First, it was clear In our minds that along with Federal enforcement of civil rights laws 
should go Federal kelp. Second, in trying to do this in areas such as the South, it would be help- 
ful to provide this help with indigenous people from the South rather than so-called 
"carpetbaggers" from the North, There was sensitivit>'from the sununer of 1965 or 1966 when 
a Idt of law school graduate interns went South to negotiate on plans. That left a residue of 
something less than good feelings in the South. , 

The third objective was that this should be comprekeTisiye help. This should not deal with 
just training. The Title IV experience with training institutes for a number of years proved that 
training separate from the actual carrying out of a desegregation plan would have little effect* 
The best thing to do was to tie this training in. with development and implementation of a 
desegregation plan. A fourth objective was to locate centers regionally on university campuses 
.where the> would be more accessible an opefully more insulated from political pressure. . 

These objectives were achieved during a period of time that I considered to be the centers* 
heyday— during 1968, 1969, and 1970— until the decision Mr. Foster referred t(^. I felt the objec- 
tives wer^ being achieved. We need to achieve them again. " 

, There were some incidental results as w^ll. Centers developed an able core of people highly 
experienced in the process of desegregation who could serve privately if not publicly as expert 
witnesses in court cases. Gordon Foster has done this with gi^at distinction "as well as others in 
the audience here. - 

Secondly, there is a developing of a new generation of experts through training programs 
which ar^ part of but separate from the centers in t,he university setting we have. There is an 
excellent training program at the University of Miami, for instance, developing the next genera- 
tion of people who might be the expert witnesses. ' 

Finally, a benefit was that the Federal Grovemment had available to it flexible staff 
resources when called upon tot extraordinary efforts in civil rights. They could draw upon this 
manpower on ^hort notice. I wuiild point out that in 1969 the President decided to shift enforce- 
ment of desegregation to the courts. The next day. there was an announcement by the Attorney 
General to group cases together statewide and seek, single court orders. The U.S. Office of Edu- 
cation was immediately faced with developing 22' plans in South Carolina, 43 in Louisiana, and 
36 in Mississippi. 

This was done all at once. But we were able to draw upon the center staffs on very short 
notice to help in that process. The process was successful. The end result was not. The implica^ 
tions of the JfeiriJary 1972 abandonment of the role of centers where plans are developed and 
frainingJs done in context of those plans were two short range and one long ranga 
^ On the short range side, it did this. It placed back on local elected officials the full burden 
of developing and presenting a desegregated plan. The centers played a valuable role m taking 
heat off Southern school officials. That proved to be a helpfUl thing. The superintendent would' 
.say, ^This is \vhat I think is the. best plan." The center would work out the plan and present it ' 
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publicly. They would have names called. They would be able to go back safely to their campus 
and the superintendent could pick up the ball and run with it \ 

A. second short range result of the puUback was that tmiiiing resources which had been 
available to Southern districts were not to be available to NoilhOTFj sistricts fadng desegrega- 
tion. . . 

A long range implication, and one where I hoped the centers would be at this point in time, 
is the fact that, as we begin to get into more complex urban desegregation situations in the 
North and South, Federal judges are left alone and without help to carry out the Htli^amend 
ment requirements in these urban situations. 

There now is no federally-supported expertise available, to judges directly to help tjiem 
carry out that responsibility. I believe in the North it would have been good if the Federal 
courts had the same kind of help they had in the South. There is a need for a role similar to the 
**master of the court." Someone who works for the judge, who is accountable solely to the judge 
and who is knowledgeable and efficient in planning and implementing the process of desegrega 
tion. The university centers could have been a resource fur such a master role. Unfortunately, 
they are not v . 

In terms of the implications of all of this for Millikeny v. Bradley, I don't think there are 
any* Let me talk about tljat . 

I concur with the Idea, the point that Gordon Foster has raised as far as what I see as the 
next steps. I didn't feel discouraged iDy the4)etroit decision until this morning when I heard 
that the Legal Defense Fund is going to pull back from metropolitan litigation, I did not feel 
Milhken was that discouraging. It says you have to go different ways, and you have to be 
better at bringing^the case forward. I think we can do it and I think we should. - 

I don't think the Milliken case w^ a turndown. That case was not strong enough to justify 
that remedy. The "case is not lost. We ought to look for better opportunities to advance tjie same 
points in the future. Mr. Pettigrew s paper this morning was extremely encouraging. I urge you 
to read it. There is evidence that can be presented that will come up with satisfactory conclu- 
sions. I think that is a challenge, not something to back off from. We ought to be persistent. 

While we are lodlcing for a better case, there is an opportunity for political leaders to move 
ahead on voluntary metropolitan approaches. This should be feood impetus for breaking ground 
and to show it can he done and that it ought to be done. J say this, because I think this is a 
\espomibihty not much at the Federal level, but I do believe it is a^responsibility at the State 
level. ... 

State leadership and governments have an obligation to move as far as they can with vplun- . 
•tary programs Until legal case Jaw catches up with us and we find we can further in that 
area. I believe there is a role for university centers in helping States devise and implement 
voluntary eduwttional programs. " ' ^ 

In Massachusetts, we have three on the way. There are 2,400,black children that get on the 
bus each morning in Boston and attend suburban schools under a program called Metco. The 
Governor and legislature recently approved almost $2 million for magnet programs in Boston 
and Springfield to attract suburban and urban students on a desegregated basis. We received * 
$U million for Federal ESAA funds for a metropolitan planning^ project in the Boston area. 
One result of this planning is the State board of education proposed 2 weeks'ago a voluntar>^ 
metropolitan educational programs bill, which we hope will \)e favorably considered by the 
legislature tjiis year. . r 

We can move ahead here without a court decision. I e^cotu^age State action in that 

direction. 
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There are two areas that are in heed of .correction. There was an Emergency School Aid 
Act "set aside" for metropolitan planning. That set-aside was deleted through an amendment 
sponsored Congresswoman G^een. I think that section should be restored There should be 
set-aside money help districts in a metropolitan area, by their own decisions, to plaii their fu- 
lure. . »^ * ^ 

I think Title I of the Elementary and Secondary- Education Aa can encourage interracial 
programs, including those across district lines. Because of the ^'concentration of funds'*, require- 
ment, you must put those Title I dollars where you have the most segregation in urban school 
, districts. They cannot be used in the areas where yoti have the most desegregation without 
violating Office of Education "concentration of funds** guidelines. We should take a good con- 
structive step backwards on that and turn to the former policy that Title I doDara should follow 
the Title I pupil wherever he goes. 

Let me close by saying that I don*t propose in any way that voluntary metropolitan pro- 
grams are a substitute for desegregation. Boston and Massachusetts must go ahead, as indeed 
they have. Thesi^prpgrams can be valuable supplements, however, to .open up futxue possibili- 
ties. With th^t, I will^ lateral over to Mr. Panetta. 

CHAIRMAN F^EMMING. Thank you very much. Next, we are happy to have Mp. Leon 
Panetta. He S Sruttoaai ey and form er Director of the Office for Civil Rights, HEW. 

MR. PANETTA. Members of the Commission, I deeply appreciate t^ie opportunity to par- 
ticipate in this conference. As one of the first to have left the Nixon administration, I take pride 
and. comfort in the fact when I come to Washington I don't have to report to Judge Sirica's 
' courtroom or to a probation officer. ' 

I want to give you my Conjpliments. I believe that providing this forum at this time is ex- 
tremely important As a result of the reactions to Boston and busing, as a result of the Milliken 
decision, and as a result of the general political and educational and emotional confusion regard- 
ing desegregation, this country again fe faced with the decision of whether we are going to stick 
by the commitment that Brown made of equal education or whether we are going to retreat 
from- that commitment. . ' . 

The fact is there is no middle ground, as politjeally comfortihgjks that might be. For 20 
years in this area, people have been trying to find the liice middle ground of not having to ad- 
vance but, also having to respect the Constitution and its. requirements. 

The fact is ineffective desegregation can be as destructive as no desegregation at ^IL Mil- 
liken tries to take the middle ground. In so doing, I think it is a symbol of our times* Gordon 
Foster said that attitude was reflected in the vote in Florida in 1972. The people voted 79 to 21 
percent for the principle and goal of equal education. At the same time, they voted 74 to 26 per- 
cent in favor of a constitutional amendment against busing. The same is 'true in goYemment. As 
Mitch said, watch not what we say, but yhat we do. 

.While the Government has stood for the principle of equal education and opportunity 
through HEW and the^Iustice Department, it has acted against the means of achieving the goal. 
In the Milliken case, the Court has done the same thing. 

I think the rhetoric of Milliken is to support the desegregation. It says segregation in 
Detroit is bad. It says there ,woh*t be an effective way of dealhig with the prpblem in Detroit. 

The reality of dealing with effective desegregation is that we cannot divide the principle or 
the goal from thejneans. We cannot divide the problem or the right from the rernedy, or 
segregation from desegregation. Most assuredly, you cannot divide the work^of the desegrega- 
tion centers from strong and effective enforcement of law by the Federal Government. 

The role of the desegregation centers was outlined in Title IV of %\ie Civil, Rights Act* It 
was to provide technical assistance to public schools in the preparation, adoption, and implemen- 
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tation of plans for desegregation of schools. It was not intended to provide^general assistance 
nor was it intended to provide guidance in human relations problem?. . ^ . ^ 

. The purpose was a tool for effective desegregation at the request of the district The fact 
was no district made the request for assistance unless the> were faced with some form of legal 
pressure or compulsion to eliminate segregation. And the compulsion came from HEW or the 
Justice Department or from the courts. The voluntary efforts, as nice as the> would be and as 
comforting as they would be for all of ue, just don't happen that often, if at all 

At the Office of Civil Rights, we had a white- and black-hat approach to desegre^tion. We 
would Inform school districts they were in noncompliance with the law. OCR represented the 
black hat of enforcement. The white hats, the educators of Title IV, would tljen go i ii t u ti le 
system and develop the plans needed to meet the reqidrements of the law. This was the way 
that most of the districts were dealt with in the South. " - 

The desegregation centers and Title IV educatlbrs came up with as many as eight plans in a 
particular dbtrict to desegregate the system, "^o^ plans v^efe pr^ented to a school board to 
decide which to put into effect. Even in private practice, I fmd^in negotiation with diversities 
that you can talk with them forever about voluntary action out it is not until you file a suit in 
Federal court th^t you begin to sit down and work out the4lettients. 

Title IV. made big advances when educator^ would go into a system td develop these plans. 
When politics were interjected into this process and, planp had to be cleared b> political commit 
tees, and when Title IV became a tool to be shot into Federal courts and pulled back, it lost its 
flexibility and effectiveness. • 

The desegregation centers are only as good a3 the enforcement agencies that surround 
them, the agencies that are there to back them up, They are only as good as the flexibility pro- 
vided'-them to come up with effective plans. / ^, ^ 

These things that are said here today are liot new or untested ideas. A^ a matter of fact, I 
get the feeling I have been hepe before. We hav€ heard these arguments. We have gone 
through this territory. We have done itj^f last 20 years. The South is probably the greatest 
experience that we can draw upon in deaung with the future. 

In 1964 when the Federal Government began to apply pressxire under the act, the South 
turned to "free choice." That is similar to what we talk about when we say voluntary efforts. In 

1968 when the Green decision knocked down free choice, the districts asked for more time. In 

1969 the Holmes decision said there would be no more time. You have to So it now. When 
things got tough again, th^ resistance turned to forced busing. In 1971 the Court via Swann 
said busing b okay as long as you don't take it too far. I^ is a tool to be used in desegregation. 

In 1974 tjie South has accomplished much of the task because of the work of the desegrega, .^ 
tion centers and continued efforts in enforcement in the South' towards the goal we were seek- 
ing- ' . 

How, we have ^ the MiUiken decision. Milliken itself, for bettejr or worse, can be played 
within the court§. Lawyers can do that very well. But the issue is the psychological impact. 
There are a lot of districts out there that are desegregating an5 have gone through the process 
and are now wondering if it was all worthwhile. 

So, the question is, are we now at the point where we have to go through everything^ we 
went through in the South in the North again? Are we going through the same code words used 
for the last 20 years? 

If tl^ere is i^omething Milliken recognizes, it is that in JLhe North or the South, whether you 
call it de facto or de jure, if you have segregation, you have to deal with it. You have to 
desegregate. We cannot hide behfrid legalisms anymore in dealing with the problem. 

The goal of desegregated education in the public schools is the only" alternative that makes 
sense morally, Educationally as well as legally. That is what Dr. Foster says. 
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You can read his. approaches. We have the means. Men like Gordon Foster have worked on 
different plans. The^ have different approaches to desegregation. TKe> have the me^is. It does 
take more, including the moral leadership of the country, strong enforcement of the law, the 
cooperation of educators. All of this will bring about the support of the community. 

There is a story that I often tell, that- Jim Nabrit of the Defense Fund knows well,'about 
the rabbi and the pyiest who decided to get to know each other better. They went to a boxing 
match. ; , - 

Before ihe bell rang, one boxer njad^the sign of the cross. The rabbi nudged the priest and 
asked what it meant. The priest said, "It does not mean a damn thmg if he cannot fight" 

The point is this; Millikexi blesses itself with the rhetoric of commitment but says we can 
do less. I think it .is up to the Government and this Q)mmission and the people in this room to 
make sure we domore in achieving equal education. I 
. CHAIRMAN FLEMMING. 'Riank you. 
COMMISSIONER FREEMAN. Dr. Foster, I would address my question to the role of the 
desegregation center, not just from the general standpoint of desegregation, but more specifi- 
cally, its role in the implementation of a desegregation plan. Would yon comment on whether a 
* center might have been effective in the Boston situation? 

MR. FOSTER. Greg^can comment better on that. ^ - / , 

COMMISSIONER FREEMAN. I am going to ask him, too. 

MR. FOSTER. Depending on the nature of 4;he center and. the experiences it had and so 
forth, I think the center could have been helpful in that sort of situation. Everything that is in- 
volved in Boston we have experienced already in our center work. 

There is nothing that would lead me to believe that the resources available to a center 
- could not be ver> helpful in Boston now. I tlunk one reason they are surviving is probably the 
efforts of the State commissioner, which, would be similar to what a center does. 

MR. ANRIG. If Jthere had been a center at the time the State board of education and I 
were confronted with the fact we would have to "develop the plan, we would have used it. The 
Boston officials refused to .develop a plan, we had 30 days to develop a plan within tight limita- 
tions set by the State court , - 

I had three people on my staff who could work on this. If there had been a center there, we 
could have expanded that. We could perhaps have been better able to get at ^the data. We 
probably would have come up with a better plan. We also did not have a resource to tuni to in 
terms of teacher -parent training^and indeed wirirjking with students. We have had meetings with 
universities in the Boston area. We told them what they could and should do to help. They an- 
swered that they don^t have the money to do that. ^ , 
*' The nearest center to us is Hartford. Because it is a general assistance center, ft^b not al- 
lowed to work on desegregation plan development: 

CHAIRMAN FLEMMING. 'Commissioner Horn? 

VICE .CHAIRMAN HORN. Based on your experience as the director of this center, do you 
. have views you could share with. us as to what teachers need in terms of experiences to better 
the school system and to be successful in either an interracial context or in an all- black school in 
an urban' central city? W " ' 

MR. FOSTER. I think they need' work on attitudes and content In terms of a pluralistic 
society and different lifestyles and ethnic groups. They also need some hard knocks experience 
m running a classroom. 

It is true a desegregated classroom is different to run than a segregated one. The biggest 
u difference the teacher has In facing a desegregated classroom is the problem of dealing with a 
wide range of achievements and backgrounds, which they simply are not used to^ 

o - ' ' ' - ^ • • 
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Many teachers used to think the 30 kids in front of them were exactly alike. They aren't 
The only way you can really^ (|eal 'with an> classroom for that matter is to niove towards this 
realization. Berkeley has a rule that teachers have to have, six academic hours or the equivalent 
in multicultural content and human relations techniques. There is no magic in getting college 
credit, of course, in terms of human relations and content ih cultural diversity. 

MR. ANRIG. We are looking at our certification requirements., My feeling, based on the ex- 
perience I had with offering Title IV institutes before, desegregation, is that trying to prepare a 
•person before the> are on the job' is. difficult There should be something on the undergraduate 
level, but it is more important to direct help to teachers once they are on the job. 

VICE CHAIRMAN HORN. Am I correct in understanding that, in Boston, you were 
precluded from having Federal funds available because of an HEW blockage placed on Federal 
funds? 

MR. ANRIG. Yes. There was a deferral of funds in Boston until after the judge^s order, I 
believe it was in August that the deferral was lifted. The point I made about the center is what 
I want to reiterate. Centers have worked with terminated school districts in the South. That 
was not possible in Boston. I am not directing this negatively towards Mr, Goldberg, by the 
way, but at the prevailing policy. • ^ , 

VICE CHAIRMAN HORN. Presumably, he has no choice. Is it a wise policy to always use 
the nuclear bomb approach and shut off all funds to a school district when conceivably by selec 
tive allocation of funds you could have made progress in OTeparing teachers and staff, etc., in 
order to have more successful desegregation? 

MR. ARNJG. The Boston situation had gone on 9 years in negotiation with the State. The 
State found it necessary twice before to cut off all State fuqds to Boston. In most c^es funds 
are terminated only when negotiations were exhausted and only the financial action is possible. 
I think the history of Title VI enforcement indicates it was as a last result that the funds were 
cut off. ^ 

VICE CHAIRMAN HORN. Mr. Foster, you mentioned in your conclusion that you felt the 
so-called Rand stud^^whiclj the Commission has. requested as one potefntial design in order to 
^et data as to what is going on in American schools— lacked understanding of what a 
desegreated school is. Would you define how you yould pinpoint a desegregated school? 

MR. FOSTER. The danger if they complete such a study is that it will not be a study of 
desegregated schools. Their definition is erroneous. The .only way to define a desegregated 
school is in the context of the system within which you find the school. You cannot say that in 
every school such and such a racial percentage results in a desegregated school. You have to re- 
late it to the t otal di strict where it is located. ■ , 

^VICE CHAIRMAN HOR^. You have to go to the classroom?^ - - 

MR. FOSTER. Yes, you do that also. 

VICE CHAIRMAN HORN. Mr. Foster, to try to implement the clear constitutional man^ 
date, do you not feel that it is important to desegregate American public education? The 
question is, how we can successfully do it? Do you not think that it is .important to have data to 
know the intended and unintended consequences of our actions and to know the processes which 
seem to be more successful than others? To .do <^his, don't we need to examine all schools, in 
America? 

MR. FOSTER. Primariljf the legally desegregated and segregated one^I agree with the 
process study. It is important. It is -important to understand what works andjwhat does not. It 
should not be done, however, in the name of desegregated schools. When Milnething does not 
work, you are not really studying desegregated schools versus segregated scnools unless you do 
it in the context we mentioned. 

• VICE CHAIRMAN HORN. Should we deal with just that? 

*> , . ' 
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MR. FOSTER. I don't know why not ' - 

VICE CHAIRMAN HORN. You mentioned on page 4 Judge McRae on the new guidelines 
from the Equal Education Opportunities Office. Dp you feel it would aid your paper if perhaps 
you furnished your guidelines and we inserted them? , 

MR. FOSTER. I would be glad to. . 
(On January 6, 1972, Herman R. Goldberg, Associate Commissioner tor Equal Educational Op- 
^ portunity, Office of Education, Department of Health, Education, and Welfare, Washington, 

^ D.C., communicated these, guidelines in a letter to Dr, Josiah Hall, Florida School Desegregation 
Consulting Center, University of Miami, Copl Gables, Florida. Text of this letter follows: 
"5 "We haye received a copy of Judge McRaeis letter to you of December 10, 1971, requesting your 

assistance in helping the Memphis School District meet the reqvurements of his recent .school 
desegregation court order. * ^ 

"You should of course, continue to assjst the school district in meeting its , obligation to 
desegregate, and for that purpose to work v\dth the^hool board and school staff. But Judge 
McRae's order of December Ip has rabed questions as to our proper role ^ftiich merit clarifica- 
. tion. 

"First, our authority to fund your activities is limited by the requirement that ybu act on behalf 
of duly constituted school authorities. We do not have authority to render technical assistance to 

" others^ Under Section 403 of Title IV of the Civil Rights Act of 1964 (RL. 88r352) the Division 
of Equal Educational Opportunity on behalf of the Commissioner of Education, 'is authorized, 
upon the applicatian of any school boards State, municipality, school district, or 'other govern- 
mental unit legally responsible for operating a public schdol or schools, to render technical 
assistance to such applicant in the preparation, adoption, and implementation of plans for the 
desegregation of public schools.* (emphasis added) 

, "Secondly, we have consistently made clear throughout these proceedings that not only will we 
render assistance as and when requested b> school authorities, but also that the nature of our 
assistance would relate to helping those authorities develop their plans for the desegregation of 
their schools. The constitutional obligation is theirs to fulfill, as Judge McRae has clearly 
pointed out. . , . v ' 

"Our particular expertise lies in truly educational matters related to desegregation, i.e., pro- 
grams directly affecting the quality of education in the classroom. Recent experience with 
^ assisting almost 1,000 superintendents and their staffs under the Emergency School Assistance 

. Program demonstrated that the Division of Equal Educational Opportunity best fulfills its role 
by offering as«stance primarily in programmatic areas that directly contribute to quality: educa- 
tion, such as: . . 

^—curriculum revision 

J— teacher preparation and development programs ^ * . 

—special community programs 
—student to student programs 
. ^ —pupil personnel programs * , . . , 

"On the other hand, our experience also indicates that in matters of logistics, such as school 
^^^^^^J^JuiildiJl^capacities and conditions, zone boundaries, pupil assignment arrangements, teacher as- 
signments, peculiarities .of local geography, transportation routes, traffic safety, etc., our person- 
* , nel are handicapped by a lack of detailed knowledge of local conditions. The local school staff, o 

the other hand, possesses both this knowledge and the comi)etence necessary to design the 
required logistical arrangements. It follows that the mechanical tasks involved in the detailed 
design of specific plans should not be carried out independently by the Division. This can best 
be accomplished by the local school staff, we will, naturally, pfovide whatever advice they 
request * . ^ ^ 
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"It is ako our view that .a locally developed plan, both because it is likely, to be moire accurate 
and because it ts locally developed, is more likely to, win the broad community acceptance which 
is critical to any plan's success. ^ 

'Therefore, in carrying out responsibilities to the school boaird, you should keep the ^bove 
guidance in mind. It is, we fcelieve, the best method by whicfi we can assist local school authori- 
ties to develop educationally sound and feasible desegregation plans."] 

yiCE CHAIRMAN HORN. On page 8, you said, "If it is discriminatory to miaintain majori- 
ty black or Chicano schools in a predominantly white system, it would seem equally discrimina- 
tory to allow whites to maintain their own schools in majority black systems like Atlanta and 
Wibntagton.** What about the constitutionality of that^ Do you think that would be held con- 
stitutionarby the courts or is there more of an affirmative response of de jure segregation of 
blacks than nonwhites? . 

MR. yOSTER. In^the purest way,\his statement would be true. In the present legal stan- 
dard, it m^^ht not hold w^ter. Most district judges perceive the black percentage as more impor- ^ 
tant than the white. They do^ot perceive whites as a problem in desegregation. 

MR. PANETTA. I thinfe he i$ correct ^ \ f 

VICE CHAIRMAN HORN. On page 17, you say, "Empirical evidence has strongly sug- 
gested that desegregation^ is much better dpne all at once than through any delayed or step- by 
step amngement" Is that based on experience or what?. . * . . 

MR. FOSTER. There are no particular studies. It has been evidenced m the Souths It 
worked much better m a place like Tampa where Judge Kreptzman, after coming out. of His ^d 
experience with the Governor in JBradentbn, let the Tampa board know they might be held in 
contempt if they did not come up with a plan in 3 or 4 weeks. • ' 

They decided he was, serious. They did it It has worked weH m mpst sensea In Miami, 
every year the community gets up^et because they want to know what is coming up this year, 
and you4teve the whole scene all over again. One case went smoothl;^^. The other was a hassle- 
The Boston situation is aj)parently not really a step thing. Commissio;ier Anrig might want to 
speak to that, j " \^ • 

VICE CHA)[RMAN*HORN. Do you. Dr." Anrig? ■ : ^ 

MR. ANRIG. The footnote implied it wa§ a stag^ plan. It was n9t. It was as far as y^ 
could go un3er State la\*. The Federal court can go much further under Federal standard's. 

VICE CHAIRMAN HORN, My last question "is this. On page 27, you say under subject 
number two, "One question that needs answering is how large a school system ought to be for 
maximum effectiveness." « - - \ ' ^ 

We have heard a lot of discussion on problems of community control, in relation to 
desegregation. This Commission was practically driven out of New York whetiwfe investigated 
education for Puertu Ricans. Is it valuable to be. gathering political power "in central cities with 
a declining tax base? Is it better to decentralize? You have had a lot of experience.. Do ^ou have 
a feeling on that? , ^ . 

MR. FOSTER. There h^ve been research ^programs, although riot too scientific. I tl^k they 
indicated that when a city ur district get^ beyond 75,000 pppils you begin to^ get questions as to 
vrhether itls too large or not. The research was done: at the University of Flopda. ; . 

* Ironically, in Detroit under tfi^Roth Panel plan which was prepared, there were 17 clusters, 
none of which would have h^d over 50,000 or" 59,000 children. If a contractual arraftgerrflint ha^ 
r been worked out fur governing the metropolitan plan for Detroit, assumi)(ig 290,000 p^plfs is. a' 
bad arrangement, the plan would have served to arrive at .a better situation tHan, they have 

now. * ^ • ' / /• • • ; 

VICE CHAIRMAN HORN. Do you have any feehng on-that. Dr. Anrig? J 



MR. ANRIG. Yes. There are areas where scholars. <5an be helpful This i§ an area where 
they have not been helpful. We recently had a commission study on adeq^uate school district 
size. With authoritative evidence, they cdme up with four different answers' 
' Tli^ issue is not a magic number. The key test is, how do the c1)nsumer^ or, parents feel 

about their schools? Are there mechanisms where the> are involved and that the schools indeed 
J are public and 'hot controlled by * professionals? Given the community that will be larger or 

\ smaller, I would not look for a magic number. I would point out the 30 decentralized schqbl dis-^ 
tricts in New York City, any one of those in the^ixth largest school district in New York State.^! 
' We are talking about mamxpoth and large school districts. ^' ' ; 

^ CHAIRMAN FLEMMING. Mr. Ruiz? ^ . 

COMMISSIONER RUIZ. I h^v.e jpontended that thqre may be curricula for Puerto Ricans 
in a desegregated school, even though, raci^UyJntegrated. This goes to the definition of \v-^at is 
meant by integration in public schools. .We have been talking about black and white in fi,oston ^ 
only. Does this mean bilingual problems \nth Puerto Ricans have been .solved? Jf not, what i§. 
the principal problem fronj this bicultural point of view in Boston?. ^ 
^ MR. ANRI(J. In answering for Boston, the P^^deral case was originall;y brought on the com- 

plaint of black, parents. Thle remedies, however, are bding shaped to ii>yolv.e.the non~English- 
spe^ing population. That includes Spanish, Piierto I^icaris, Chinese, and so forth. We have a 
multicultural city. There are advisory cquncils being fprmed to advise the judgQ. On those are 
represented the nori-Englishrspeaking groups as' welf-.as blacks and VWtes. 

I^m rather pleased to say Massachusetts is one of the fe^w StJites that has l>y^ State action, 
passed a transitional bilingual education^act^BiUngual, bicultui^l programs are provide^ to chil- 
dren whose native language is not English. Our pr.q]blem still remains in the city of Boston. Our 
problem is to identify the yoijpgster ^nd to be sure the program is provided to him or her. 

^COMMISSIONER R.UIZ. I heard a» statistic Vjesterday that you might or might not con- 
^ ^ fi rm. In these bilingual experiments and fundind^ijhig^al education, there is mure parental in- 
volvement and a statistic Js beginning Jbo e^merge witli. re'^ect to the staying power of the par- 
■ ' ticular.sjudents and less inVblvementjin juvenile delinquency. 

r_ ^ ^ This seems to be an emerging Statistic, ft ^las not been confirmed as yet. In the event that 
. Vdoes follow\Jthfough, I am inclined to believe that, the taxpayer^ with respect to law enforcement 
. . . and juvepile delinquency, .*\iill see a lot of strerigtli in that and^the value of this bilingual educa- 
' ' * ttoii:'Do y©u know, anything about..tl[i'at emerging statistic? ' / , " « 

MR.'ANRIG. I can confirm the |act that there is more parental involvement in the bilingual 
» program, than other programs. On the, secpn4 ^ cannot confirm .that. I can confirm that 
there "Were only. seVen Spanish speaking children graduating from Boston high schools several 
. * years Ago. That number ia increasing npw- In terms 6t holding pa^er,^that Js increasing. Ironi-. « 
cally, there is a prob1en\ resulting from .that. Our program is a tramitwnal bilingual education ' 
act Withijr^.S je^rs^ the cWld ^hould^be proffici.e^t in English. But the^ like the teacliers and tlie^ , 
^ program. Nor do the teacjiers want \o give lip ,the^5tud.^ts. We run into Title. .VI problems* 

thea: ' ' ^ • "\ . " - " ^ ' " * 

CH AIRMAIL FLE^lNd Well, may I express to' the members of this panel and and of 
the other panels the -deep appr*;ciation of the Commjs^iun for your time and^thought in dealing - 
,/ ' with ^ these issues. I am ..§ure" everyone here knows ^that the , Civil Rights. Commis^$ion is 
^ thoruu'gjily and jRrirJy committed tp'tKe' concept-that oui: .Nation must continue^to implement 
' th;^yt6«stitutipnal right th^f all young;{)eople.have for a. desegregated education. * ^ 
^ r Thi3.was reaffirmeltj by thp^ 'Gomimission rtio^t regenfly; when it responded to a rqqu^t fronj 
Ciapitol . Hill tb ''comnieni ' bn legislation that was pending, at the time and identified a& 
' "antibvj^ng*" legislation. We did rescind to that with a, series "6f findings ^nd one recommenda- , 
' tion'tTi^tMipf'-^tfi^^I^^ " - 



When the Milliken v. Bradley decision was handed down by the Supreme Court, the Com- 
mission recognized that some basic issues were raised.. The Commission felt that it had an 
obligation not onl> to identify, those issues, but^to develop a report for the President and for the 
. Congress, which would include' findings and recommendations growing out of those issues. We 
felt that it would be extreniely helpful to us, in developing such a report and in developing 
findings and recommendatiuns^ to have the benefit pf participating in the kind of discussion that" 
we have had today. j •^V^ • ' 

We all recognize that GT^his Nation there are"^ many, many men and women who have 
devoted many, many years of coming to grips witn these issues. Pei^onially, I was delighted 
with the responses received from those v^e invited tu develop papers and to serve as reactors. 

May I alsa sajr that I sjn very conscious of the fact that throughout the day, right down to 
now^-^we have had' listening in to this discussion many, man> members of what I think of as the 
civil rights, community. I think this says something in terms of the commitment of that commu 
nity. We wiE examine very carefully these papers and the comments made on these issues by 
persons who have participated in the discussion. At some point down the road, we will submit to 
the President and to the Congress our findings and our recommendatipns on these issues. 

I do appreciate so much the various significant contributions that have been made t(J the 
thinking of all of us. Do other members have co^iments? , 

COMMISSIONEPv Ruiz. I concur. \ . - 

CHAIRMAN FLEMMING. thank you all very much. 
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